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Xiques v. The Bradstreet Company, re- 
cently decided by the New York Court of 
Appeals, involving the liability of mercantile 

agencies, is the latest contribution to that 
subject and inasmuch as the decision is by a 
New York court and is the first one wherein 
a court of that State has been called upon to 
interpret the subscription contract of a mer- 
cantile ageney, itis of more than ordinary 
interest. The action was brought to recover 
damages occasioned by the alleged negligent 
performance of the contract entered into be- 
tween the company and one of its subscrib- 
ers. It appeared that in September, 1885, 

the plaintiff, a manufacturer and dealer in 
cigars in the City of New York, received two 
letters purporting to come from one Herman 
Brinker in Detroit, Mich., one from the 
address 263 Grand River avenue and the 
other from 63 Grand River avenue, asking for 

samples of cigars. The plaintiffs sent some 
samples to the last-named address, and after- 

wards received an order from the same ad- 

dress for a quantity of cigars, with directions 
as to their shipment. Upon the receipt of 
this order the plaintiff sent to The Bradstreete 
Company an inquiry as to the standing and 

responsibility of ‘‘Herman Brinker. grocer, 

63 Grand River avenue.’’ The company, in 

response to this inquiry, sent a report upon 

‘Brinker Herman, grocer, Detroit, Mich., 

573 Russell, corner Ohio.’’ Notwithstand- 

ing the differences in the addresses, the 

plaintiff made no further inquiry about it at 

the time, but sent the cigars called for to 

‘Herman Brinker, 63 Grand River avenue,’’ 

and they were subsequently delivered. 

The trial judge directed a verdict for the 
defendant, mainly upon the ground ‘‘that he 
was barred from recovery by reason of the 
provision in the contract that the company 
should not be liable for any loss or injury be- 
cause of the neglect, etc., in procuring, col- 
lecting and communicating such information ; 
that the company did not guarantee the cor- 
rectness of the information.’’ 

In affirming judgment for the company, the 
Supreme Court, also directed attention to 
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the fact that by the terms of the contract en- 
tered into between the parties it was expressly 
stipulated ‘‘that the said company shall not 
be liable for any loss or injury caused by the 
neglect or other act of any officer, agent or 
employee of the company in procuring, col- 
lecting and communicating said -information,’’ 
and ‘‘that the said company does not guar- 
antee the correctness of the aforesaid infor- 
mation.’’ The court held that under this 
stipulation the company could not be held 
liable for the consequences of misinformation, 
unless it was so grossly negligent in acquir- 
ing or communicating it that its conduct in 
effect amounted to a fraud. 

The view of the Court of Appeals as to the 
limitations which hedge about the liability 
of a mercantile agency in reporting upon the 
credit of persons about whom inquiry is 
made is of value. It says: ‘‘The nature of 
the business in which the defendant is en- 
gaged is such that reliable information as to 
the wealth and integrity of persons engaged in 
business cannot be guaranteed. Dealers are 
often honestly mistaken as to their own fi- 
nancial situation, and the means of others 
for learning their exact condition are limited 
and often uncertain. If the truth could in 
all cases be learned and reported those giving 
credit would seldom, if ever, sustain a loss. 
All that can be demanded of such a corpora- 
tion is that it shall make due and diligent in- 
quiries and furnish the results to its custom- 
ers.’ We quite agree with ‘‘Bradstreets’’ 
which makes mention of this*decision with 
considerable satisfaction that it is an ‘‘emi- 
nently reasonable and just one.’’ 








NOTES OF RECENT DECISIONS. 


ConstTITUTIONAL Law — PoLiceE PowER— 
Pusiic Exuisitine or Cartp—Sunpay Lapor. 
—Two recent cases involve interesting ques- 
tions of constitutional law, People v. Ewer, 
36 N. E. Rep. 4, decided by the Court of 
Appeals of New York and People v. Bellet, 
57 N. W. Rep. 1094, decided by the Supreme 
Court of Michigan. In the former it was held 
that Pen. Code, N. Y. § 292, making it a 
misdemeanor for the parent of a female child 
under the age of 14 years to procure or con- 
sent to the employment or exhibition of a 
child as a dancer, is a valid police regulation, 
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and is not unconstitutional as depriving the 
parent of the right to the custody and serv- 
ice of the child, and the child of the right to 
follow a lawful occupation. Gray, J., says: 


The question we shall determine upon this appeal 
is whether the statute under which the appellant was 
arrested violates any just and personal rights secured 
toher by the constitution of the State.. If it is such 
an interference with the legal relation of parent and 
child as exceeds the limits within which the legisla- 
ture, exercising the sovereign power of the State, may 
regulate and contre] that relation, then it is the duty 
of the courts to declare its unconstitutionality; but, if 
it is within a proper and legitimate exercise of legis- 
lative functions, the courts may not interfere. This 
question falls within those which are classified under 
the head of the police power of the State. The ex- 
tent of the exercise of that power, with which the leg- 
islature is invested, and which it has so freely exerted 
in many directions, ‘within constitutional limits, is a 
matter resting in discretion, to be guided by the wis- 
dom of the people’s representatives. It is difficult, if 
not impossible, to define the police power of a State, 
or, under recent judicial decisions, to say where the 
constitutional boundaries limiting its exercise are to 
be fixed. It is a power essential to be conceded to the 
State, in the interest, and for the welfare, of its citi- 
zens. We may:say of it that when its operation is in 
the direction of so regulating a use of private pron- 
erty, or of so restraining personal action, as manifestly 
to secure or to tend to the comfort, prosperity, or pro- 
tection of the community, no constitutional guaranty 
is violated, and the legislative authority is not tran- 
scended. But the legislation must have some relation 
to these ends; for, to quote the expressions of Mr. 
Justice Field in the Slaughterhouse Cases, 16 Wall. 
36, “under the mere guise of police regulations, per- 
sonal rights and private property caunot be arbitrarily 
invaded.” In People v. King, 110 N. Y. 418, 18 N. E. 
Rep. 245, it was well observed by Judge Andrews: 
“By means of this power the legislature exercises a 
supervision over matters affecting the common weal. 

It may%e exerted whenever necessary to 
secure the peace, good order, health, morals, and gen- 
eral welfare of the community, and the property ofits 
exercise, within constitutional limits, is purely a mat- 
ter of legislative discretion, with which courts cannot 
interfere.””’ The assumption of the exercise of this 
extraordinary and very necessary power has been the 
subject of severe criticism in the opinions of judges, 
when it has been sought thereby to regulate and con- 
trol in the interest of the public the conduct of cor- 
porate or individual business transactions. Munn v. 
State of Illinois, 94 U. S. 113, may be referred to as 
starting a current of authority in this country. But 
no such criticism can find just grounds for caviling at 
legislation whose ends clearly tend to promote the 
health or moral well-being of the members of society. 
To that class of legislation this statute belongs. By 
preventing the exhibition of children of tender and 
immature age upon the theatrical or other public 
stage, the legislature is exercising that right of super- 
vision and control over the child which in every civil- 
ized State inheres in the government, and which noth- 
ing in the legal relations of parent and child should 
be deemed to forbid. The proposition is indisputable 
that the custody of the child by the parent is within 
legislative regulation. The parent, by natural law, is 
entitled to the custody and care of the child, and, as 
its natural guardian, is held to the performance of 





certain duties. To society, organized as a State, it is 
a matter of paramount interest that the child shall be 
cared for, and that the duties of support and educa- 
tion be performed by the parent or guardian, in order 
that the child shall become a healthful and useful 
member of the community. It has been well re- 
marked that, the better organized and trained the 
race, the better it is prepared for holding its own. 
Hence itis that laws are enacted looking to the com- 
pulsory education by parents of their children, and to 
their punishment for cruel treatment, and which limit 
and regulate the employment of children in the fac- 
tory and tbe workshop, to prevent injury from ex- 
cessive labor. It is not, and cannot be, disputed that 
the interest which the State has in the physical, 
moral, and intellectual well-being of its members 
warrants the implication and the exercise of every 
just power which will result in preparing the child, in 
future life, to support itself, to serve the State, and, 
in all the relations and duties of adult life, to perform 
well and capably its part. 

In the brief of the able counsel who appears for the 
people, and whose earnest efforts in behalf of the 
cause of humanity and of mercy have so distinguished 
him, the discussion of the subject upon these lines is 
quite full and interesting. Indeed, the learned coun- 
se] for the appellant does not, in the main, contest the 
right and the duty of the State to protect, and to pro- 
mote by adequate legislation, the health and morals of 
its citizens, but bases his arguments here upon the 
proposition, substantially, that the legislature cannot 
take from parents the right to employ their children 
in any lawful occupation, not indecent or immoral, or 
dangerous to life, limb, health, or morals. That 
proposition may be readily conceded. It is true 
enough thatif the court could say that this legisla- 
tion was an arbitrary exercise of the legislative power, 
depriving the parent of a right to a legitimate use of 
his child’s services,—that, while ostensibly for the 
promotion of the well-being of children, in reality it 
strikes at an inalienable right or at the personal lib- 
erty of the citizen, and but remotely concerned the 
interests of the community,—it would be its duty to 
so pronounce, and to declare its invalidity. But this 
legislation has no such destructive effect or tendency. 
It does not deprive the parent of the child’s custody, 
nor does it abridge any just rights. It interferes to 
prevent the public exhibition of children, under a 
certain age, in spectacles or performances which, by 
reason of the place or hour, of the nature of the acts 
demanded of the child performer, and of the sur- 
roundings and circumstances of the exhibition, are 
deemed by the legislature prejudicial to the physical, 
mental, or moral well being of the child, and hence to 
the interests of the State itself. Take the facts of this 
case, and they seem sufticiently to warrant the inter- 
ference of the law. It is not necessary to reason upon 
them. The scanty dress of the ballet dancer, the 
pirouetting andthe various other described move- 
meats with the limbs, and the vocal efforts cannot be 
said to be without possible prejudice to the physical 
condition of the child, while in the glare of the foot- 
lights, the tinsel surroundings, and the incense of 
popular applause, it is not impossible that the im- 
mature mind should contract such unreal views of 
existence as to unfit it for thestern realities and ex- 
actions of later life. The statute is not to be construed 
as applying only when the exhibition offends against 
morals or decency, or endangers life or limb, by what 
is required of the child actor. Its application is to all 
public exhibitions or shows. That any and all such 
shall be deemed prejudicial to the interests of the 
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child, and contrary to the policy of the State to per- 
mit, was for the legislature to consider and say. 

The right to personal liberty is not infringed upon 
because the law imposes limitations or restraints upon 
the exercise of the faculties with which the child may 
be more or less exceptionally endowed. The inalien- 
able right of the child or adult to pursue a trade is in- 
disputable; but it must be not only one which is law- 
ful, but which, as to the child of immature years, the 
State or sovereign, as parens patriw, recognizes as 
proper and safe. Itis not the strict moralist’s view, 
dictated by prejudice, but the view from the stand- 
point of a member of the body politic, which ranges 
the judgment in support of legislative interference to 
restrain the parent from permitting an employment 
of the child under circumstances deemed unsuited to 
its proper mental, moral, or physical development. 
In the judgment of the legislature it was deemed as 
unsuitable for the youth ofthe community, under a 
certain age, to dance or to perform in public exhibi- 
tions in the ways mentioned as it was deemed unsuit- 
able for them to workin the factory, except under 
certain limitations as to age, hours, etc. 

We have not overlooked certain cases referred to by 
the appellant’s counsel to show the invalidity of this 
legislation as an exercise of the police power of the 
State, or to show a violation of constitutional rights. 
They establish that the legislature has no right, under 
the guise of protecting health or morals, to enact laws 
which, bearing but remotely, if at all, upon these 
matters of public concern, deprive the citizen of the 
right to pursue alawful occupation. Such were Jn 
re Jacobs, 98 N. Y. 98; People v. Marx, 99 N. Y. 377, 
2N. E. Rep. 29; People v. Gillson, 109 N. Y. 389, 17 
N. E. Rep. 348; People v. Rosenberg, 138 N. Y. 410, 34 
N. E. Rep. 285. We are referred to some cases in 
lilinois, but they are neither applicable nor authorita- 
tive upon the question before us. 


In the Michigan case it was held that Pub. 
Acts Mich. 1893, prohibiting barbers from 
conducting their business on Sunday, is not 
in conflict with Const. Mich. art. 6, § 32, 
providing that no person shall be deprived of 
his liberty or property without due process of 
law, nor Const. U.S. Amend. 14, guaranty- 
ing to all persons equal protection of the 
laws, but is a valid police regulation. Mont- 
gomery, J., says: 


It is urged that the act is invalid because it conflicts 
with articie 6 of section 32 of the constitution of this 
State, which provides among other things, that no 
person shall be deprived of life, liberty, or property 
without due process of law, and for the further reason 
that it is in conflict with the fourteenth amendment 
of the United States, which provides that “‘no State 
shal] make or enforce any law which shall abridge the 
privileges or immunities of the citizens of the United 
States; nor shall any State deprive any person of life, 
liberty, or property without due process of law, nor 
deny to any person within its jurisdiction, the equal 
protection of the laws.” It is conceded that the State, 
in the exercise of its police power, has the right to 
enact Sunday laws, and that it also has the right to 
provide for the regulation and restriction of those 
engaged in an employment which, in and of itself, 
may prove harmful to the community, such as the 
liquor traffic. But it is contended that the business 
of conducting a barber shop is not of this class, and 








that it is in the nature of class legislation to prohibit 
this business under more severe penalties than those 
provided for the conduct of other legitimate business 
on Sunday. We do not deem the act in question open 
to such objection. By class legislation, we understand 
such legislation as denies rights to one which are 
accorded to others, or inflicts upon one individual a 
more severe penalty than is imposed upon another, in 
like ease, offending. In Cooley on Constitutional 
Limitations (page 482), it is said: ‘‘Laws public in 
their objects may, unless express constitutional pro- 
vision forbids, be either general or local in their ap- 
plication. They may embrace many subjects or one, 
and they may extend to all citizens, or be confined to 
particular classes, as minors orf married women, 
bankers or traders, and the like. * * The legis- 
lature may also deem it desirable to prescribe peculiar 
rules for the several occupations, and to establish dis- 
tions in the rights, obligations, duties, and capacities 
of citizens. The business of common carriers, for 
instance, or of bankers, may require special statutory 
regulations for the general benefit; and it may be 
matter of public policy to give laborers in one busi- 
ness a specific lien for their wages, when it would be 
impracticable or impolitic to do the same for persons 
engaged in some other employments. If the laws be 
otherwise unobjectionable, all that can be required, 
in these cases, is that they be general in their applica- 
tion to the class or locality to which they apply; and 
they are then public in character, and of their pro- 
priety and policy the legislature must judge.” In 
Liberman v. State, 26 Neb. 464, 42 N. W. Rep. 419, an 
ordinance of the city prohibited the keeping open of 
any business house, bank, store, saloon, or office, ex- 
cepting telegraph offices, express offices, photograph 
galleries, railroad offices, telephone offices, hotels, 
restaurants, cigar stores, eating houses, ice-cream 
parlors, drug stores, etc. It was contended that the 
ordinance was open to the objection that it did not 
operate upon all citizens alike; that the respondent 
was compelled to close his place of business on Sun- 
day, while drug stores, tobacco houses, and others in 
competition in business, were not required to do so. 
But the court held the act valid. Inthe present case 
it may have been the judgment of the legislature that 
those engaged in the particular calling were more 
likely to offend against the law of the State providing 
for Sunday closing than those engaged in other call- 
ings. If so, it became a question of policy as to 
whether a more severe penalty should not be provided 
for engaging in that particular business on Sunday 
than that inflicted upon others who refuse to cease 
from their labors one day in seven. 

Another question which naturally presents itself, 
but which has not been discussed by respondent’s 
counsel, is whether the Jaw is vpen tothe objection 
that it is class legislation, for the reason that those 
who observe the seventh day of the week as the Sab- 
bath are excepted from its provisions. It has been 
held in one case (City of Shreveport v. Levy, 26 La. 
Ann. 671) that such a provision is unconstitutional 
because it discriminates between religious sects. But 
we find that such an exception to the general statute 
of this State relative to the observance of Sunday has 
been in force since 1846. See How. Ann. St. § 2021. 
And, while this question has never been directly 
passed upon, the validity of the act in question has 
been assumed in a large number of cases. A similar 
question was raised in Johns vy. State, 78 Ind. 332, and 
it was held not to conflict with a provision of the con- 
stitution which reads: ‘‘The general assembly shall 
not grant to any citizen, or to any class of citizens, 
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privileges or immunities which, upon the same terms, 
shall not belong equally to all citizens.” It was said: 
“The {framers of the statute meant to leave it to the 
consciences and judgments of the citizens to choose 
between the first and seventh day of the week. One 
or the other of these days, they must refrain from 
common labor. Which it shall be is to be determined 
by their own consciences. It was not the purpose of 
the lawmakers to compel any class of conscientious 
persons to abstain from labor upon two days in every 
week.”? The Supreme Court of Ohio has gone so far 
as to hold that a statute which did not contain such 
an exception was for that reason unconstitutional. 
See Cincinnati v. Rice, 15 Ohio, 225; Canton v. Nist, 9 
Ohio St. 439. % 

The better reason for maintaining the police power 
to prohibit citizens from engaging in seculiar pursuits 
on Sunday is the necessity of such regulation asa 
sanitary measure. As to those employments which 
are noiseless, and harmless in themselves, and con- 
ducted in a manner not calculated to offend those 
who, from religious scruples, observe Sunday as the 
Lord’s day, this necessity appears to be the only valid 
source of legislative power; and this is based upon 
the fact that experience has demonstrated that one 
day’s rest is requisite for the health of most individ- 
uals, and not all individuals possess the power to 
observe a day of rest of their own volition. As is well 
said by Mr. Tiedeman: “If the law did not interfere, 
the feverish, intense desire to acquire wealth, so 
thoroughly characteristic of the American nation, 
would ultimately prevent, not only the wage earners, 
but likewise the capitalists and employers themselves, 
from yielding to the warnings of nature, and obeying 
the instincts of self-preservation, by resting periodic- 
ally from labor, even if the mad pursuit of wealth 
should not warp their judgment and destroy this 
instinct. Remove the prohibition of law, and this 
wholesome sanitary regulation would cease to be 
observed.”’ Tied. Lim. (Police Power) 181. In Cooley’s 
Constitutional Limitations (page 477), itis said: ‘It 
appears to us that, if the benefit of the individual is 
alone to be considered, the argument against the law 
which he may make who has already observed the 
first day of the week is unanswerable. The obligation 
to cease from secular pursuits on one day of the week 
does not discriminate either in his favor or against 
him.” 

We think the statute under consideration is within 
the police power of the State, and not in conflict with 
any express provision of the constitution, and that it 
does not conflict with the fourteenth amendment of 
the constitution of the United States. 





Trirat—Verpict By Lot—New Triat— 
EvIpENCE OF OrFicer.—It was decided by 
the Supreme Judicial Court of Massachusetts 
in Wright v..Abbott, that the officer in 
charge of the jury can testify to what he heard 
said and done by the jury in the jury room 
to show that the verdict was decided by lot. 
Field, C. J., says: 

The single question in this case is whether, ona 
_ motion for a new trial on account of the alleged mis- 
conduct of the jury, itis competent for a deputy sheriff 
who had the charge of the jury during their delibera- 


tions in the jury room to testify to what he heard said 
and done by the jury in the jury room, for the pur- 





pose of showing that the jury decided the case by lot, 
or by the. drawing of a ballot froma hat in which 
ballots had been put,—some marked for the plaintiff, 
and some for the defendant. It is certainly not the 
duty of an officer in charge of a jury to listen to the 
deliberations of a jury, but, if he does, his testimony 
cannot be excluded on the ground that his knowledge 
was obtained in this manner, if it is otherwise compe- 
tent. The rule excluding testimony of the conduct of 
jurorsin the jury room when deliberating upon a 
verdict ought to have some limits. It seems that in 
England it has been finally settled that the affidavit of 
ajuror will not be received to show that the verdict 
was determined by lot. Vaise v. Delaval, 1 Term R. 
11; Owen v. Warburton,1 Bos. & P. (N. R.) 326; 
Straker v. Graham, 7 Dowl. 223, 225. The weight of 
authority in this country, also, is that the affidavits or 
the testimeny of jurors to show such a fact will not be 
received. Dana v. Tucker, 4 Johns. 487; Cluggage v. 
Swan, 4 Bin. 150; Brewster v. Thompson, 1 N. J. Law, 
32. Grinnell v. Phillips, 1 Mass. 540, is regarded as 
overruled in Woodward v. La@avitt, 107 Mass. 453, 462. 
It has always been held that if a verdict is obtained 
by resorting to chance, or by drawing lots, it will be 
set aside. Mitchell v. Ehle, 10 Wend. 595; Donner v. 
Palmer, 23 Cal. 40; Ruble v. McDonald, 7 Iowa, 90; 
Birchard y. Booth, 4 Wis. 67; Dorr v. Fenno, 12 Pick. 
520; Forbes v. Howard, 4 R. I. 364. In Vaise v. Dela- 
val, ubi supra, where a verdict was obtained by toss- 
ing up, Lord Mansfield said: “The court cannot 
receive such an affidavit from any of the jurymen 
themselves, in all of whom such conduct is a very high 
misdemeanor; but in every such case the court must 
derive their knowledge from some other source, such 
as from some person having seen the transaction 
through a window, or by some other means.” In 
Wilson v. Berryman, 5 Cal. 44, the verdict was what 
is called a “quotient verdict;’ and the court, while 
conceding that the affidavit of a juror could not be 
received, admitted the affidavit of the undersheriff 
that the affidavit of the juror was true. Either the 
law that a verdict must be set aside if determined by 
lot ts nugatory, because the fact cannot be proved, or 
there must be a possible means of provingit. If, on 
grounds of public policy, the affidavits or the testi- 
mony of jurors concerning what took place in the jury 
room is excluded, as well as evidence of their subse- 
quent declarations on the subject, still we are of opin- 
ion that independent evidence should be admitted, 
and that the evil consequences to be apprehended 
from admitting such evidence are less than the conse- 
quences of forbidding all inquiry into such a matter. 
We think that the presiding justice properly refused 
to rule as requested. 








VOID AND VOIDABLE CORPORATE 
STOCK. 


The distinction between ‘‘void’’ and what 
may be called ‘‘voidable stock’’ in the law 
of corporations has been made in some late 
cases and should be borne in mind by those 
who have occasion to examine into the rights 
and liabilities of shareholders in defunct cor- 
porations. The cases support the doctrine 
that absolutely void stock confers no rights 
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and entails no liabilities in the hands of the 
holder even as against corporate creditors. 
This is the case, foringtance, where a corpora- 
tion issues or increases its stock without 
power so todo. The statutes of many of the | 
States contain restrictions upon the power of 
corporations to increase capital stock above 
a certain amount.' Where such statutes 
exist stock issued by a corporation above 
the amount authorized is absolutely and wholly 
void, for it is well settled that a corporation 
has no implied authority to alter the amount 
of its capital stock where the charter has 
definitely fixed the capital at a certain sum. 
The shares of a corporation can neither be 
increased nor diminished in number or in 
their nominal value unless this be expressly 
authorized by the company’s charter or by 
an act of the legislature.? Where, however, 
a corporation has power to issue or increase 
its stock, the statute prescribing certain 
forms and procedure to that end, stock issued 
or increased without complying with that pro- 
cedure presents simply a question of irregu- 
larity of issue. In such case the stock is sim- 
ply voidable and as against creditors or in the 
hands of one who has received and exercised 
ownership as a stockholder, will carry with 
it liability for assessments, etc., this doctrine 
being maintained upon the ground of es- 
toppel. But as against stock void for want 
of power to issue there can be, in the nature 
of things, no such thing asan estoppel. The 
cases well illustrate this distinction. The 
leading one is Scoville v. Thayer,’ decided 
by the United States Supreme Court in 1880. 
That was a suit by an assignee in bankruptcy 
representing creditors on unpaid subscrip- 
tions in a Kansas corporation whose capital 
stock originally $100,000, was attempted to 
be increased under the forms of law to $200,- 
000, 300,000 and 400,000, the stock sued on 
being a part of the third and fourth issue, 


1 For instance the statutes of Kansas and Texas read’ 
that ‘‘any corporation may increase its capital stock 
to any amount not exceeding double the amount of its 
authorized capital, ete.” 

2 1 Morawetz on Corporations, § 434; Smith v. Golds- 
worthy, 4 Q. B. 430; N. Y., ete. R. R. Co. v. Schuyler, 
34 N. Y. 30; Sutherland v. Olcott, 95 N. Y. 93; Salem 
Mill Dam Co. v. Ropes, 6 Pick. 23; Knowlton v. Con- 
goess, etc. Spring Co., 14 Blatch. 364; Scoville v. 
Thayer, 105 U. S. 148; Granger Life, etc. Ins. Co. v. 
Kamper, 73 Ala. 325; 2 Beach on Cerporations, § 468; 
1 Cook on Stockholders, § 281. 





3 105 U. S. 143. 


and there being a Kansas statute restricting 
the increase of stock to double the original 
capital. It also appeared that the defendant 
had attended meetings of stockholders at 
which the increase of stock, alleged to be il- 
legal was voted for. The holding of the 
court was that certificates of stock of an in- 
corporated company issued in excess of the 
limit imposed by its charter are void and the 
holder of them is not entitled to the rights 
nor subject to the liabilities of a holder of au- 
thorized stock, and that he is not estopped 
to set up the invalidity of sueh unauthorized 
stock as a defense to an action by creditors 
against him to recover the balance unpaid 
thereon, by the fact that he attended the 
meeting at which it was voted to issue the 
same or that he received and held certificates 
therefor. Mr. Justice Woods who delivered 
the opinion says: ‘‘It is well settled that a 
corporation has no implied power to change 
the amount of its capital as prescribed in its 
charter, and that all attempts to do so are 
void. In this case the attempt to increase 
the stock of the company beyond the limit 
fixed by its charter was ultra vires. The in- 
creased stock itself was therefore void. It 
conferred on the holders no rights and sub- 
jected them to no liabilities. If the stock of 
the first and second issues had been held by 
one set of holders and the stock of the third 
and fourth by another, in a contest between 
them the latter would have been excluded 
from all participation in the management of 
the company or inits profits. To decide 
that the holders of stock issued ultra vires 
have the same rights as the holders of author- 
zed stock, is to ignore and overrides the limit- 
ations and prohibitions of the charter. We 
think it follows that if the holder of such 
spurious stock has none of the rights, he can 
be subjected to none.of the liabilities of a 
holder of genuine stock. His contract to pay 
for spurious shares is without consideration 
and cannot be enforced. It is insisted, how- 
ever, that the defendant having attended by 
proxy the meetings at which the increase 
of the stock beyond the limit imposed by law 
was voted for, and having received certifi- 
cates for the stock thus votedfor * * * 
he is now estopped from denying the validity 
of the stock and his obligation to pay for it 
in full. We think that he is not estopped to 
set up the nullity of the unauthorized stock. 
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It is true that it has been held by this court 
that a stockholder cannot set up informalities 
in the issue of stock which the corporation 
had the power to create (citing the Upton 
cases). But those were cases where the in; 
crease of the stock was authorized by law. 
The increase itself was legal and within the 
power of the corporation, but there were 
simply informalities in the steps taken to ef- 
fect the increase. These it was held were 
cured by the acts and acquiescence of the de- 
fendant. But here the corporation being ab- 
solutely without power to increase its stock 
above a certain limit, the acquiescence of the 
shareholder can neither give it validity nor 
bind him or the corporation.’’ After citing 
some English and alsosome New York cases, 
the court concludes that ‘‘upon the principles 
stated in these authorities, we are of opinion 
that the defendant is not estopped by any 
acts of his, to assert the invalidity of the 
stock isued in excess of the limit authorized 
by the charter and to deny his liability there- 
on.”’ 


The principle announced in that case 
and the distinctions made are upheld by au- 
thority and have been repeatedly recognized 
and applied. InN. Y. and N. H. R. R. Co. 
v. Schuyler,‘ it was held that spurious stock 
attempted to be created in excess of the legal 
capital of an incorporated company forms no 
part of the capital stock and is void. In 
Railway Co. v. Allerton,® the Supreme Court 
of the United States held that attempts on 
the part of directors of a corporation to in- 
crease its capital stock beyond the limit fixed 
by the charter are void, even though the 
charter gives in terms the right to ‘‘increase 
from time to time at the pleasure of said cor- 
poration.’”? The court says: ‘‘A change so 
organic and fundamental as that of increas- 
ing the capital stock of a corporation beyond 
the limit fixed by the charter cannot be made 
by the directors alone, unless expressly au- 
thorized thereto. * * * Changes in the 
purpose and object of an association or in 
the extent of its constituency or membership 
involving the amount of its capital stock, are 
necessarily fundamental in their character, 
and cannot, on general principles, be made 
without the express or implied consent of the 


434.N. Y. 30. 
5 18 Wall 233. 





members.’’ In Lathrop v. Kneeland,° it was 
held by the New York Supreme Court, that 
where all the capital stock of a corporation ig 
subscribed for and taken, at the time the 
articles of incorporation are filed, no subse- 
quent subscribers, by merely writing their 
names in the corporation book and affix. 
ing a number of shares to their respective 
names, can acquire a right to any shares of 
stock or become by such an act stockholders 
of the corporation and liable as such for its 
debts ; that a corporation cannot increase its 
capital stock at will in any manner or to any 
extent unless it is authorized to increase the 
same by its charter and then only in the man- 
ner prescribed, and that where one sub- 
scribed for stock as above, it was held he 
was not estopped from denying that he was a 
stockholder. In McCord v. O. & M. R. R. 
Co.,’ the Supreme Court of Indiana hold that 
there can be no recovery against a subscriber 
to additional unauthorized stock of a corpo- 
ration. The Supreme Court of Pennsylvania 
hold m Mount Holly Paper Co.’s Appeal,’ 
that stock fraudulently issued in excess of 
the number of shares authorized by the char- 
ter are null and void; in People’s Bank vy. 
Kurtz,’ that the bona jide holder of a fraudu- 
lent certificate representing an over issue of 
stock of a corporation has a right of action 
for damages against the corporation, and in 
Wright’s Appeal,’ that overissued shares of 
stock in a corporation are invalid and value- 
less. In Bruff v. Mali," the New York Court 
of Appeals hold that overissued certificates 
of stock are spurious and void, and give the 
purchaser no rights as a stockholder. The 
case of Veeder v. Mudgett,” before 
the same court presented the ques- 
tion of the effect of irregularities in com- 
plying with statutory provisions, providing 
for increasing of stock, and it was very 
properly held that in such case the stock- 
holder was estopped from questioning the 
validity of the increase. The following lan- 
guage of Finch, J., aptly shows the distinct 
tion hereinbefore made. ‘‘The authorities for 
this doctrine (estoppel in case of defective 


6 46 Barb. 4382. 

7 18 Ind. 220. 

8 99 Pa. St. 513. 
9 Id. 344. 

10 Jd 425. 

Ul 36.N. Y. 200. 
12 95 N. Y. 295. 
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execution of power to imerease) are 
numerous and strong. * * * The 
answer made to them is that an act 


absolutely and wholly void because, 
under the law, incapable of being per- 
formed cannot be made valid by estoppel. 
This is true where, under the law there is an 
entire lack of power to do the act which is 
brought in question. The distinction is well 
illustrated in Scoville v. Thayer, 105 U. S. 
143. Under the law of Kansas no company 
like that then before the court could increase 
its capital to more than double an amount 
originally authorized. The capital was sought 
to be increased in excess of that amount. As 
against creditors it was claimed to be a valid 
increase by the operation of an estoppel but 
the court ruled otherwise and justly; for the 
very foundation of an estoppel, the mislead- 
ing of creditors to their injury was wanting. 
The latter knew and were bound to know 
that no power existed to so increase the 
capital and therefore that it was not increased 
and hence they were not and could not be 
misled. But where, as in the present cage, 
the abstract power did exist and there was a 
way in which the increase could lawfully be 
made and the creditors could without fault 
believe that the increase had been lawfully 
effected and the necessary steps had been 
taken, then the doctrine of estoppel may ap- 
ply and the increased stock be deemed valid 
as against the creditors who have acted upon 
the faith of such increase.’’ 

In American Tube Works v. Boston Machine 
Co. ,* the Supreme Judicial Court of Massachu- 
setts decide that a holder of special stock of a 
corporation, which isillegally issued cannot, 
by estoppel or otherwise, become a member in 
respect of shares. The court says: ‘‘The 
issue of special stock being invalid and being 
open to repudiation by the corporation itself, 
or by dissenting stockholders, the plaintiff 
had an election to rescind the contract under 
which the special stock was taken and to be 
restored to its original position. It was not 
bound by any estoppel. In all the cases 
which have come under our observation 
where one has been held to be deemed a 
stockholder by estoppel there has been a 
legal creation of the capital stock. Such 
was the case in Turnbull v. Payson, 95 U. S. 
418, But where the issue of the shares is il- 


13 139 Maas. 5. 





legal, where no sufficient steps have been 
taken to authorize the creation of the capital 
stock, where a person has acted and been 
treated as a stockholder in respect of shares 
which the company had no power to issue 
and where the shares cannot legally exist, 
the person taking them cannot, by estoppel 
or otherwise become a member in respect to 
them.’’ The ruling in the above case was 
followed in Reed y. Boston Machine Co." 

In Granger’s Life & Health Ins. Co. v. 
Kamper," it was held that corporations have 
not either atcommon law or under the statute 
an implied power to effect a change in their 
capital stock, but such change can only be ef- 
ected by legislative sanction and that an at- 
tempt by a corporation to increase its capital 
stock beyond the limit fixed by its charter 
was ultra vires and the increased stock issued 
by the company was thcrefore void conferring 
on the holders no rights and subjecting them 
to no liabilities. Citing approvingly Scoville 
vy. Thayer, supra. In Merrill vy. Gamble," 
the consideration for the note sued on which 
was given to a corporation for stock, was 
stipulated in the note to be capital stock of 
the corporation to be limited to a certain spe- 
cified amount. An illegal increase of stock 
beyond the amount the company was author- 
ized to issue was held to constitute a valid 
defense to the note. That case was affirmed 
in Merrill v. Beaver." The Supreme Court 
of Georgia, in Clark v. Turner,'* hold that 
where a corporation incorporated under the 
laws of Alabama, was only authorized by its 
charter to issue stock to the amount of one 
hundred thousand dollars, when stock to that 
amount had been issued, its charter power 
was exhausted; stock issued beyond that 
amount was ultra vires and void, and a sub- 
scription therefor could not be collected by 
the corporation or by the assignee thereof 
occupying the place of such corporation. 
The court cite with approval Scoville v. 
Thayer. Hood v. The New York & N. H. 
H. R. R. Co.,” involved a question of liabil- 
ity of a corporation for the acts of its officers 
and agents in an undertaking beyond the 
scope of its charter powers. It was held that 


14 141] Mass. 454. 
15 73 Ala. 325. 

16 46 Iowa 615. 
17 50 Iowa 404. 
18 73 Ga. 1. 

19 22 Conn. 502. 
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the corporation were not estopped to claim 
that under their charter they had no power 
to enter into the alleged contract, and that it 
was not obligatory upon them. The court 
says: ‘‘The question is, are the defendants 
estopped from setting up this defense. The 
statement of the case carries on its very face, 
conviction to the mind that it cannot be so. 
The defendants estopped from denying that 
they have done what they never could have 
done! It is a question of power under the 
charter, and however individuals may be lia- 
ble and estopped who untruly hold themselves 
out as clothed with power, the defendants 
cannot be estopped on any such principle of 
law known to the court. The notion of an 
estoppel in pais, to which class, if any, this 
estoppel belongs, proceeds on the idea of ac- 
quiescence or consent; a consent expressly 
or impliedly given by the party claiming to 
be estopped. Of course there must be a 
legal possibility or there can be no real or 
supposed acquiescence or consent. * * * 
If a corporation has power to do a thing and 
is in the habit of doing it in a particular way, 
it may bind itself to third persons, though it 
do not pursue the exact mode prescribed in 
the charter. * * Butthe question here is, 
as we have said, one of power, not of form.’’ 
Lincoln v. New Orleans Express Co.,” a very 
recent decision by the Supreme Court of 
Louisiana, was a suit to recover from the 
corporation money paid toit for its stock 
by one who had acted, not only as a 
stockholder, but also as a director of the 
company. The decision was that the stock 
of corporations cannot be increased except 
by compliance with requirements of Act 26 
of 1882, and until those requirements have 
been fulfilled the increased stock has no ex- 
istence, subjects the holder to no liability, 
and that he may recover from the company 
money paid on it. The court says: ‘‘The de- 
fendant, therefore had no stock to sell, the 
certificate which purported to represent the 
delivery of the stock was a worthless piece of 
paper; plaintiff received nothing for his 
money, and is entitled to recover it.’’ The 
doctrine that there can be no estoppel to 
deny the invalidity of stock issued where 
there is lack of power, as stated in Scoville 
v. Thayer, was cited with approval in Win- 


20 12 South. Rep. 937. 





ters v. Armstrong ;”' by Mr. Justice Jackson, 
in Stutz v. Handley,” and by the United 
States Supreme Court, through Mr. Justice 
Brown, in Handley v. Stutz. The leading 
text-writers all agree upon the doctrine as 
stated in the above cases.¥ 

The leading English case on the sub- 
ject is Stace & Worth’s case.™ There 
it appeared there was an agreement 
for the amalgamation of two corpora- 
tions. The surviving corporation was to is- 
sue shares in exchange for those held in the 


_other, and the amalgamated board was to- 


consist of five directors of one corporation 
and seven of the other. After the amalgama- 
tion Stace & Worth receipted for and accepted 
certificates for shares in the surviving corpo- 
ration in exchange for shares of the other 
company, and they were appointed directors. 
Afterwards, the corporation was voluntarily 
wound up and their names were placed on 
the list of contributors. Thereafter their 
names were removed from that list on the 
ground that the agreement for amalgamation 
was. beyond the powers of the corporation 
and therefore void. In giving his reasons. 
for the latter decision Vice Chancellor James 
said: ‘‘It is however contended that notwith- 
standing the agreement itself was ultra vires 
and void, yet there are personal acts. 
and things personally affecting these 
two gentlemen which render them still 
liable as shareholders.’’ (These were the ac- 
ceptance of shares, and that their names ap- 
peared on the list of shareholders, and that 
they had sat as directors of the corpcvation. ) 
But he declared: ‘‘“This was a void agree- 
ment, with a void acting upon it, a void rec- 
ognition and a void ratification by the acts 
which have been mentioned. It comes to an 
aggregrate of nothings, and that agregate of 
nothings is all that there is to fix these gentle- 
men on the list of shareholders.’’ 

A diligent search through the books has re- 
vealed no case which conflicts with the well 
grounded doctrine, that where a corporation 


21 37 Red. Rep. 508. 

22 41 Fed. Rep. 531. 

23 189 U. S. 417. 

24 2 Morawetz on Corporations, §§ 763, 764, 765, 849; 
2 Beach on Private Corporations, §§ 485, 494, 732; 
1 Cook on Stockholders (Ed. 1894), §§ 281, 292; Bige- 
low on Estoppel (5th Ed.), p. 564. Lindley on Part- 
nership (4th Eng. Ed.), p. 134. 

% L. R., 4 Ch. App. 682. 
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has no power to issue or increase stock, certifi- 
cates issued by it are void and the holder there- 
of may deny his liability thereon. A study of 
authorities which at a glance may seem to be 
opposed to this view will disclose cases sim- 
ply of irregularity of issue of stock where, as 
before shown, estoppel may be pleaded. 
St. Louis, Mo. Lyne 8. Mercatre, JR. 








RECEIVER —ATTACHED PROPERTY—POSSES- 
SION. 
STATE EX REL. HUNT V. SUPERIOR COURT OF 
CHEHALIS COUNTY. 





Supreme Court of Washington, Feb. 7, 1894. 


When creditors of a corporation have attached its 
property, and maintained their lien by the actual 
possession of the sheriff, a receiver appointed ina 
suit by a stockholder, to which the attachment cred- 
itors were not parties, has no right to possession of 
the attached property, but the sheriff must keep and 
dispose of it under his writ. 


Hoyt, J.: Only one substantial question is 
presented by the return of the respondents to the 
alternative writ of prohibition heretofore issued 
in this cause, and that is as to the respective 
rights of the relators as attaching creditors of a 
certain corporation, and a duly appointed 
receiver for said corporation. The relators ob- 
tained a lien upon the property in ques- 
tion by virtue of attachment proceedings, 
and have maintained such lien by caus- 
ing the sheriff to retain the actual pos- 
session of the property in question from the 
date of the initiation ofsuch lien. The receiver 
was appointed in asuit instituted by a stock- 
holder of the corporation for the purpose of wind- 
ing up its affairs. Such suit was commenced 
long after the lien of the relators to the specific 
personal property had attached, and they were 
not made parties thereto. Under this state of 
facts, the relators contend that their right to 
have the sheriff retain possession of the property, 
and subject it to the payment of their judgment, 
is not affected by the appointment of the receiver. 
This question was before this court in the case of 
State v. Superior Court (Wash.), 34 Pac. Rep. 
430, and, after able argument and careful consid- 
eration, a decision in accordance with such con- 
tention was reached. The question, having been 
once decided in this court, should not be re- 
opened until it is made affirmatively to appear 
that such decision was notin accordance with 
correct legal principles. We have carefully in- 
vestigated all the authorities cited by the re- 
spondents, and the result of such examination has 
made it unnecessary that we should bring to the 
aid of our former decision any of the numerous 
authorities cited in the able brief of the attorney 
for the relators. The respondents contend that 





the authorities cited bythem establish the doctrine 
that,whenever a receiver is appointed, he is entitled 
to the possession ofall the property of the cor- 
poration for which he is appointed, regardless of 
the question as to whether the actual possession 
of such property is in such corporation or in that 
of a third person, a stranger to the suit in which 
such receiver had been appointed. We are un- 
able to find anything in any of the cases so cited 
which warrants this contention. The general 
proposition is laid down in Gluck & Becker on 
Receivers, Beach on Receivers, High on Receiv- 
ers, and in the American & English Encyclopedia 
of Law, that a receiver only takes such rights in 
the property of the corporation as it had at the 
date of his appointment, or at most at the date of 
the commencement of the action in which the 
appointment is made; and the author of each of 
these works cites abundant authority to sustain 
such general proposition. Among the numerous 
cases cited by respondents we have been unable 
to find asingle one which goes to the extent of 
holding that a receiver, without other authority 
than that of the order appointing him, had the 
right to interfere with persona! property in the 
actual possession of third persons under claim of 
right. There are some cases which hold that, by 
making such persons parties to the suit in which 
the receiver was appointed, they may be com- 
pelled to surrender the property to him and ad- 
judicate their rights in that action; and in some 
cases the order appointing the receiver has di- 
rected him to take possession of certain specific- 
ally designated property, and in such cases it hus 
been held that the person holding such property 
could not question the authority of the receiver 
under such order; but none of these cases aid 
the contention of the respondents. The order in 
this case, in general terms, directed the receiver 
to take the property of the corporation, and re- 
quired such corporaiion to surrender possession 
thereof, but said nothing as to any specific articles, 
or as tothe rights or duties of those not parties 
to the action; hence, under the general rule re- 
ferred to, the receiver only took such right as the 
corporation had, and, as the corporation had no 
right to interfere with the property in question. 
it must follow that the receiver could not right- 
fully assert any claim thereto not subject to the 
lien of relators, and the right of the sheriff to re- 
tain possession, and proceed in the enforcement 
of the protest in his hands. 

There are many cases which hold that a re- 
ceiver once in possession of property cannot be 
disturbed in such possession, even by one who 
has a superior lien thereon. Not only are there 
many cases which establish this doctrine, but, so 
far as we know, there is an unbroken line of 
authority going to that extent. The reason why 
the possession of areceiver must not be dis- 
turbed is that it is the possession of the court, and 
its dignity will not allow any one, without its 
permission, to interfere with that of which it bas - 
possession. But the research which we have been 








340 


CENTRAL LAW JOURNAL. 











the corporation were not estopped to claim 
that under their charter they had no power 
to enter into the alleged contract, and that it 
was not obligatory upon them. The court 
says: ‘The question is, are the defendants 
estopped from setting up this defense. The 
statement of the case carries on its very face, 
conviction to the mind that it cannot be so. 
The defendants estopped from denying that 
they have done what they never could have 
done! It is a question of power under the 
charter, and however individuals may be lia- 
ble and estopped who untruly hold themselves 
out as clothed with power, the defendants 
cannot be estopped on any such principle of 
law known to the court. The notion of an 
estoppel in pais, to which class, if any, this 
estoppel belongs, proceeds on the idea of ac- 
quiescence or consent; a consent expressly 
or impliedly given by the party claiming to 
be estopped. Of course there must be a 
legal possibility or there can be no real or 
supposed acquiescence or consent. * * * 
If a corporation has power to do a thing and 
is in the habit of doing it in a particular way, 
it may bind itself to third persons, though it 
do not pursue the exact mode prescribed in 
the cHarter. * * Butthe question here is, 
as we have said, one of power, not of form.’’ 
Lincoln v. New Orleans Express Co. ,” a very 
recent decision by the Supreme Court of 
Louisiana, was a suit to recover from the 
corporation money paid toit for its stock 
by one who had acted, not only as a 
stockholder, but also as a director of the 
company. The decision was that the stock 
of corporations cannot be increased except 
by compliance with requirements of Act 26 
of 1882, and until those requirements have 
been fulfilled the increased stock has no ex- 
istence, subjects the holder to no liability, 
and that he may recover from the company 
money paid on it. The court says: ‘‘The de- 
fendant, therefore had no stock to sell, the 
certificate which purported to represent the 
delivery of the stock was a worthless piece of 
paper; plaintiff received nothing for his 
money, and is entitled to recover it.’’ The 
doctrine that there can be no estoppel to 
deny the invalidity of stock issued where 
there is lack of power, as stated in Scoville 
v. Thayer, was cited with approval in Win- 


20 12 South. Rep. 937. 





ters v. Armstrong ;” by Mr. Justice Jackson, 
in Stutz v. Handley,” and by the United 
States Supreme Court, through Mr. Justice 
Brown, in Handley v. Stutz. The leading 
text-writers all agree upon the doctrine as 
stated in the above cases.” 

The leading English case on the sub- 
ject is Stace & Worth’s case. There 
it appeared there was an agreement 
for the amalgamation of two corpora- 
tions. The surviving corporation was to is- 
sue shares in exchange for those held in the 


_other, and the amalgamated board was to- 


consist of five directors of one corporation 
and seven of the other. After the amalgama- 
tion Stace & Worth receipted for and accepted 
certificates for shares in the surviving corpo- 
ration in exchange for shares of the other 
company, and they were appointed directors. 
Afterwards, the corporation was voluntarily 
wound up and their names were placed on 
the list of contributors. Thereafter their 
names were removed from that list on the 
ground that the agreement for amalgamation 
was. beyond the powers of the corporation 
and therefore void. In giving his reasons. 
for the latter decision Vice Chancellor James 
said: ‘‘It is however contended that notwith- 
standing the agreement itself was ultra vires 
and void, yet there are personal acts 
and things personally affecting these 
two gentlemen which render them still 
liable as shareholders.’’ (These were the ac- 
ceptance of shares, and that their names ap- 
peared on the list of shareholders, and that 
they had sat as directors of the corporation. ) 
But he declared: ‘‘‘This was a void agree- 
ment, with a void acting upon it, a void rec- 
ognition and a void ratification by the acts 
which have been mentioned. It comes to an 
aggregrate of nothings, and that agregate of 


nothings is all that there is to fix these gentle- 
men on the list of shareholders.’’ 


A diligent search through the books has re- 
vealed no case which conflicts with the well 
grounded doctrine, that where a corporation 


21 37 Red. Rep. 508. 

22 41 Fed. Rep. 531. 

23 139 U.S. 417. 

24 2 Morawetz on Corporations, §§ 763, 764, 765, 849; 
2 Beach on Private Corporations, §§ 485, 494, 732; 
1 Cook on Stockholders (Ed. 1894), §§ 281, 292; Bige- 
low on Estoppel (5th Ed.), p. 564. Lindley on Part- 
nership (4th Eng. Ed.), p. 134. 

% L. R., 4 Ch. App. 682. 
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has no power to issue or increase stock, certifi- 
cates issued by it are void and the holder there- 
of may deny his liability thereon. A study of 
authorities which at a glance may seem to be 
opposed to this view will disclose cases sim- 
ply of irregularity of issue of stock where, as 
before shown, estoppel may be pleaded. 
St. Louis, Mo. Lyne S. Metcatre, JR. 








RECEIVER —ATTACHED PROPERTY—POSSES- 
SION. 
——e > 
STATE EX REL. HUNT V. SUPERIOR COURT OF 
CHEHALIS COUNTY. 


Supreme Court of Washington, Feb. 7, 1894. 


When creditors of a corporation have attached its 
property, and maintained their lien by the actual 
possession of the sheriff, a receiver appointed ina 
suit by a stockholder, to which the attachment cred- 
itors were not parties, has no right to possession of 
the attached property, but the sheriff must keep and 
dispose of it under his writ. 


Hoyt, J.: Only one substantial question is 
presented by the return of the respondents to the 
alternative writ of prohibition heretofore issued 
in this cause, and that is asto the respective 
rights of the relators as attaching creditors of a 
certain corporation, and a duly appointed 
receiver for said corporation. The relators ob- 
tained a lien upon the property in ques- 
tion by virtue of attachment proceedings, 
and have maintained such lien by caus- 
ing the sheriff to retain the actual pos- 
session of the property in question from the 
date of the initiation ofsuch lien. The receiver 
was appointed in asuit instituted by a stock- 
holder of the corporation for the purpose of wind- 
ing up its affairs. Such suit was commenced 
long after the lien of the relators to the specific 
personal property had attached, and they were 
not made parties thereto. Under this state of 
facts, the relators contend that their right to 
have the sheriff retain possession of the property, 
and subject it to the payment of their judgment, 
is not affected by the appointment of the receiver. 
This question was before this court in the case of 
State v. Superior Court (Wash.), 34 Pac. Rep. 
430, and, after able argument and careful consid- 
eration, a decision in accordance with such con- 
tention was reached. The question, having been 
once decided in this court, should not be re- 
opened until it is made affirmatively to appear 
that such decision was notin accordance with 
correct legal principles. We have carefully in- 
vestigated all the authorities cited by the re- 
spondents, and the result of such examination has 
made it unnecessary that we should bring to the 
aid of our former decision any of the numerous 
authorities cited in the able brief of the attorney 
for the relators. The respondents contend that 













the authorities cited bythem establish the doctrine 
that,whenever a receiver is appointed, he is entitled 
to the possession of all the property of the cor- 
poration for which he is appointed, regardless of 
the question as to whether the actual possession 
of such property is in such corporation or in that 
of a third person, a stranger to the suit in which 
such receiver had been appointed. We are un- 
able to find anything in any of the cases so cited 
which warrants this contention. The general 
proposition is laid down in Gluck & Becker on 
Receivers, Beach on Receivers, High on Receiv- 
ers, and in the American & English Encyclopedia 
of Law, that a receiver only takes such rights in 
the property of the corporation as it had at the 
date of his appointment, or at most at the date of 
the commencement of the action in which the 
appointment is made; and the author of each of 
these works cites abundant authority to sustain 
such general proposition. Among the numerous 
cases cited by respondents we have been unable 
to find asingle one which goes to the extent of 
holding that a receiver, without other authority 
than that of the order appointing him, had the 
right to interfere with persona! property in the 
actual possession of third persons under claim of 
right. There are some cases which hold that, by 
making such persons parties to the suit in which 
the receiver was appointed, they may be com- 
pelled to surrender the property to him and ad- 
judicate their rights in that action; and in some 
cases the order appointing the receiver has di- 
rected him to take possession of certain specific- 
ally designated property, and in such cases it hus 
been held that the person holding such property 
could not question the authority of the receiver 
under such order; but none of these cases aid 
the contention of the respondents. The order in 
this case, in general terms, directed the receiver 
to take the property of the corporation, and re- 
quired such corporaiion to surrender possession 
thereof, but said nothing as to any specific articles, 
or as tothe rights or duties of those not parties 
to the action; hence, under the general rule re- 
ferred to, the receiver only took such right as the 
corporation had, and, as the corporation had no 
right to interfere with the property in question. 
it must follow that the receiver could not right- 
fully assert any claim thereto not subject to the 
lien of relators, and the right of the sheriff to re- 
tain possession, and proceed in the enforcement 
of the protest in his hands. 

There are many cases which hold that a re- 
ceiver once in possession of property cannot be 
disturbed in such possession, even by one who 
has a superior lien thereon. Not only are there 
many cases which establish this doctrine, but, so 
far as we know, thereis an unbroken line of 
authority going to that extent. The reason why 
the possession of a receiver must not be dis- 
turbed is that it is the possession of the court, and 
its dignity will not allow any one, without its 
permission, to interfere with that of which it bas - 
possession. But the research which we have been 
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able to give to the subject has not brought to our 
notice a case in which it has been held that prop- 
erty in the actual possession of a third person, 
under claim of right, came into possession of the 
court upon the appointment of a receiver in a suit 
to which the person in possession of the property 
was not a party: The case most relied upon by 
respondents, and which comes nearer to sustain- 
ing their contention than any other that has been 
brought to our attention, is that of Wiswall v. 
Sampson, 14 How. 52. An examination of that 
case, and of the briefs of counsel, will show that 
it went no further than to establish the well-rec- 
ognized doctrine that a court will brook no in- 
terference with property in the actual possession 
of its receiver. It is contended on the part of re- 
spondents that, in the case just cited, the posses- 
sion of which the court speaks in its decision was 
simply the constructive possession in the re- 
ceiver, growing out of the fact of his appoint- 
ment. But it appears clearly, from the briefs of 
counsel, that the property was in the actual pos- 
session of the receiver. This also appears from 
the opinion of the court, as the following quota- 
tion willshow: ‘The receiver was appointed on 
the 27th June, 1845, and on the same day Ticknor, 
who was in possession of the premises, attorned 
to him, who held possession until the sale was 
made in pursuance of the decree. * * * At 
the time, therefore, of this sale, the receiver was 
in the possession of the premises under the de- 
cree of the court of chancery.’’ Such being the 
status of the property as to which the court was 
speaking in deciding that case, it has little weight 
in support ofthe contention of respondents. Be- 
sides, there was another reason given by the 
court forits decision, aside from that growing 
out of the actual possession of the property by 
the receiver, and that was that the parties at- 
tempting to assert a legal right as against his title 
had been brought into the action; and from what 
is said by the court itis probable that the case 
would have been decided differently if the one 
claiming the adverse title had not been made a 
party to the suit in which the receiver had been 
appointed. Upon that subject the court speaks 
as follows: ‘*We agree that the person holding 
the prior legal lien or incumbrance must have 
notice, and an opportunity to come in and claim 
his prior right to the property or interest in the 
fund, before his legal right can be affected; and 
the proper way is by summons or notice upon the 
order or direction of the court.’’ In a similar 
manner, every case cited by respondents can be 
analyzed, and abundant reasons for the decisions 
found, without invoking the harsh rule contended 
for by respondents,—that one in the actual pos- 
session of property under claim of legal right 
may be deprived of such possession without any 
opportunity to be heard in defense of his rights. 
That the affairs of a corporation can be so changed, 
by the appointment of a receiver at the instance 
of one of its own stockholders, as to take a legal 
right from one claiming property adversely to it, 


without his being brought into court for the pur- 
pose of having his right thereto adjudicated, is 
so contrary to our understanding of what consti- 
tutes due process of law that we cannot yield as- 
sent to sucha doctrine. It is laid down, by the 
text-writers to whom we have referred, that un- 
der such circumstances a receiver must resort to 
an action at law to obtain possession. The cor- 
poration could only assert its rights to the pos- 
session of property thus situated in an action at 
law, and except when aided by statute, the re- 
ceiver cando no more. In many States there 
are express statutory provisions which require all 
those claiming property of a corporation to yield 
the same to a receiver or assignee when proceed- 
ings forthe appointment of Such receiver or as- 
signee have been instituted by or on behalf of 
such corporation; but we have no such statutory 
provision in this State, and without some aid of 
this kind we are unable to see any sufficient rea- 
son for holding that the appointmeut of a re- 
ceiver shovld authorize him to take possession, 
without legal process, of property in the adverse 
possession of another under claim of right. We 
are satisfied with what we held in the former case, 
and, applying it to the facts in this one, it follows 
that the receiver was not justified in interfering 
with the possession of the property in controversy, 
nor with the right of the sheriff to proceed against 
the same, as required by the process in his hands. 
The alternative writ must be made perpetual. 


NoTe.—The dissenting opinion of Dunbar, C. J., is 
so exhaustive that it will be sufficient, for the pur- 
poses of this note, to give it in substance. The dis- 
senting judge does not think that State v. Superior 
Court, 34 Pac. Rep. 430, cited by the majority of the 
court sustains the proposition laid down by them. 
He says the decision of the point was not necessarily 
involved in that case and the opinion expressed there- 
in was in his judgment wrong. He cites Meeker y. 
Sprague, 5 Wash. 242, as decidingthe question pre- 
sented and contrary to the view of the majority. Af- 
ter discussing these cases, upon the general proposi- 
tion asserted he says: The doctrine announced in 
Meeker v. Sprague, supra, isin harmony with the 
doctrine that the creditor has no vested right in 
methods or remedies. In this case the creditor has a 
right to make his money out of the property which is 
the subject of the lien, but he has no right whatever 
in the particular manner in which the money isto be 
made. Taking the return of the court to be true 
(which this court must do), it is seenthat the method 
is all thatis contended for here by the petitioners; 
and itis elementary that the writ of prohibition should 
not issue unless some right is invaded or threatened; 
and all the right the petitioners have here is the right 
to be paid out of the proceeds of the sale, which right 
» will not be denied them by acourt of equity. The 
court will simply direct its receiver to act in the 
premises, and this court will not, as it said in Meeker 
v. Sprague, supra, assume that the property upon 
which the first lien exists will be charged with a 
greater proportion of expenses by reason of its settle- 
ment by a court of equity. The receiver is appointed 
fer the benefit of all concerned,—the judgment cred- 
itor, as well as the other creditors, and the corpora- 
: tlon itself; and itis the duty of the court, in the in- 
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terest of all of the creditors, as well as in the interest 
of the corporation which is deprived by the law of the 
right to settle its own estate, to see that the property 
is sold in such a way that the best results will be ob- 
tained. So, in this case, the creditor is not threatened 
with loss of any right, but the court, merely to pre- 
vent harmful confusion and additional costs, which 
would bethe inevitable result of clashing acts of au- 
thority, and for the benefit of all parties concerned, 
proposes to prescribe the method which in its judg- 
ment will obtain the best results. The citation of au- 
thorities on this proposition by the majority I do not 
think fairly sustains their contention. The rule laid 
down by Gluck & Becker, on Receivers (page 130) is 
as follows: ‘*Persons having liens upon the property, 
acquired before the receiver’s appointment, have no 
right to interfere with its possession by the receiver, 
and, without any application to, or adjudication of, 
the court, sell and dispose of it; and sale of property 
so made is illegal and void,’’—citing Wiswall v. Samp- 
son, 14 How. 52, a case of which I will hereafter speak. 
It is very plain, from an investigation of the author- 
ities, that the possession of the receiver referred to is 
a constructive, and not an actual, possession, the theory 
of the law being that, when the receiver is appointed 
to administer upon the estate, the possession immed- 
iately vests in him. The same author (on page 184) 
says: ‘The title to property in the hands of a re- 
ceiver is not in him, but in those for whose benefit he 
holds it. Nor, in a legal sense, is the property in his 
possession. It isin the possession of the court, by 
him as its officer.” And again, in section 48: ‘The 
receiver of an insolvent corporation, while, as a gen- 
eral rule, he is to be regarded as the representative of 
the corporation, asserting its rights, taking its title, 
and subject to its liabilities, in one respect occupies a 
broader position, and represents, not only the corpo- 
ration, but also the ereditors; and when, in any pro- 
ceeding, he occupies exclusively the latter status, he 
may do, and under some circumstances must do, 
many things which, if his acts were strictly limited to 
those of a representative of a corporation, he could 
not do.” It is plain that, if he represents the corpo- 
ration as well asthe creditors, he represents all the 
interests, and must necessarily have possession of all 
the property. 

It is contended that, if possession is yielded up to 
the receiyer, the result will be that the lien will be 
destroyed; and the establishment of the truth of this 
proposition is really the only logical ground upon 
which the writ in this case can issue. But I think 
that the doctrine cannot be established either on rea- 
son or authority; especially it cannot obtain here, 
where the answer of the court affirmatively shows 
that the lien will be respected and maintained until 
the question of priority is adjudicated. There is, in 
my mind, a great deal of fanciful importance attached 
to this idea of possession. It is true that, under our 
statutes, an attachment levy creates a lien. But it is 


not the object of the lien to create any right of posses- * 


sionin the creditor. The sole object is to keep the 
property in statu quo to prevent {the debtor from dis- 
posing of it, or any one else obtaining it 
until it can be made to respond to the 
judgment. When the creditor is sure of this result, 
he has no cause for complaint whatever, and should 
not be allowed to interfere with the orderly procedure 
of the court by captious or arbitrary insistence upon 
any particular method or mode of procedure. Wis- 
wal vy. Sampson, 14 How. 52, is a well-considered case, 
which, in my opinion, sustains the contention of the 
respondent. It does not very clearly appear in this 





case whether the court in speaking of the actual or 
constructive possession ofthe receiver, but it does 
appear that. the court intended to lay down. the 
broad doctrine that the estate of an insolvent debtor, 
where areceiver had been appointed, must be ad- 
ministered by direction of the court, and that, where 
alien had been obtained, it was not necessary for its 
perpetuation that the property be sold by legal proc- 
ess, but that such lien would be protected by the 
court having jurisdiction of the settlement of the es- 
tate; andthe court lays down the doctrine that the 
party having a lien must apply to the court for the 
protection of his rights. ‘‘The effect of the appoint- 
ment,”’ says the court, “‘is not to oust any party of his 
right to the possession of the property [and here it 
must evidently appear that the court was not refer- 
ring to property in the possession of the receiver at 
the time he was appointed, but in the possession of 
the other party], but merely to retain it for the bene- 
fit of the party who may ultimately appear to be en- 
titled to it; and, when the party entitled to the estate 
has been ascertained, the receiver will be considered 
his receiver, and the master will usually be directed 
to inquire what incumbrances there are affecting the 
estate, and into the priorities, respectively.”’ (The 
italics in the quotation are my own.) If the receiver 
is to be considered the creditor’s receiver, then it is 
all folly to talk abouta creditor’s losing his lien by 
reason of the possession of the receiver. ‘‘When,” the 
court, continuing says, “‘areceiver has been appointed 
his appointed is that of the court, and any attempt to 
disturb it, without the leave of the court first ob- 
tained, will be a contempt on the part of the person 
making it. This was held in Angel v. Smith, 9 Ves. 335, 
both with respect to receivers and sequestrators. 
When, therefore, a party is prejudiced by having 
a receiver put in his way, the course has 
either been to give him leave to bring an ejectment, 
or to permit him to be examined pro interesse suo. 
And the doctrine that a receiver is not to be disturbed 
extends even to cases in which he has been appointed 
expressly, without prejudice to the rights of persons 
having prior legal or equitable interests; and the in- 
dividuals having such prior interests must, if they de- 
sire toavail themselves of them, apply to the court, 
either for liberty to bring ejectment, or to be exam- 
ined pro interesse suo; and this, though their right 
to the possession is clear,””—citing Bryan v. Cormick, 
1 Cox Ch. 422; Anon., 6 Ves. 287. It would seem that 
this expression by the Supreme Court of the United 
was sufliciently convincing that it was not attaching 
any great importance to the question of physical 
possession. Further quoting Chancellor Kent in 
Codwise v. Gelston, 10 Johns. 507, the,court says: 
“But, when the law gives a priority, equity will not 
destroy it; and especially where legal assets are 
created by statute, asin the case of a judgment lien, 
they remain so, though the creditors be obliged to go 
into equity for assistance. The legal priority will be 
protected and preserved in chancery.” And still 
further, showing that the question of possession was 
not the basis of this opinion, the court, procceding, 
says: ‘It has been argued that the sale of the prem- 
ises on execution and purchase occasioned no inter- 
ference with the possession of the receiver, and hence 
no contempt of the authority of the court, and that a 
sale, therefore, in such a case, should be upheld. But, 
conceding the proceedings did not disturb the posses- 
sion of the receiver, the argument does not meet the 
objection. The property is afund in court, to abide 
the event of the litigation, and to be applied to the 
payment of the judgment creditor, who has filed his 
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bill to remove impediments in the way of his execu- 
tion. If he has succeeded in establishing his right to 
the application of any portion of the fund, it is the 
duty of the court to see that such application is made; 
and, in order to effect this, the court must administer 
it independently of any rights acquired by third per- 
sons pending the litigation; otherwise, the whole 
fund would have passed out of its hands before the 
final decree, and the litigation become fruitless. It is 
true, in administering the fund, the court will take 
care that the rights of prior lien or incumbrances 
shall not be destroyed; and will adopt the proper 
measures, by reference to the master, or otherwise, 
to ascertain them, and bring them before it. Unless 
the court be permitted to retain the possession of the 
fund, thus to administer it, how can it ascertain the 
interest in the same to which the prosecuting judg- 
ment creditor is entitled, and apply it upon his de- 
mand?” There can be but one interpretation of this 
case, and that is that the court, under all circum- 
stances, is entitled to the possession of all of the 
property of the estate; that the receiver, as an officer 
of the court, represents not only the creditors, but 
the estate; and that the whole settlement of the es- 
tate, both property that is subject to liens and that 
which is not, devolves upon the receiver as an officer 
of the court; and all priorities will be ascertained 
and protected by the court. 

This was also the doctrine announced by the Court 
of Appeals of New York. Wailing v. Miller, 108 N. 
Y. 178, 15 N. E. Rep. 65. This was acase where the 
property involved was personal property, and levy 
was made under execution on the 12th day of May. 
Two days thereafter a receiver was appointed. On 
the day of his appointment he took possession of the 
property. According to the theory of the majority, 
if the sheriff had yielded up the possession of the 
property to the respondent, the lien would have been 
lost; but the court there seemed to be of a different 
opinion, for it says: ‘The lien of the execution was 
not destroyed by the appointment of a receiver, but 
the rights and interests of all parties in the property 
were thereafter to be adjusted by the court which 
appointed the receiver; and the property could not 
be taken out of the possession of the receiver, and 
sold upon the execution, without leave of the court. 
The execution creditor could bring his lien to the at- 
tention of the court in the action in which the receiver 
was appointed, and ask to have the execution satisfied 
out of the proceeds of the property; but persons 
having liens upon the property had no right to inter- 
fere with its possession by the receiver, and, without 
any application or adjudication of the court, sell and 
dispose of it, and thus dissipate it, and deprive the 
court of jurisdiction to administer it.”’ So that it will 
be seen that the court, instead of holding that the 
yielding up of the possession to the receiver would 
destroy the lien, hold exactly the reverse, viz. that 
the creditor had no right to retain the possession, thus 
interfering with the possession of the receiver, but, 
by yielding up to the receiver, the lien of the execu- 
tion would be protected. In this case the court went 
so far as to hold a sale of the property made under an 
execution void, where the levy was made prior to the 
appointment of the receiver. But that is just what 
the petitioners in this case are striving to do, and what 
this court has said, by the majority opinion, they have 
aright to do, viz. to interfere with the possession of 
the property by the receiver, and sell and dispose of 
it without any application by the court. ‘“‘When a 
party is prejudiced by having a receiver put in his 
way, the course has either been to give him leave to 





bring an ejectment, or to permit him to be examined 


pro interesse suo. The rule that the possession of a 


receiver is not to be disturbed extends even to cases 
in which he has been appointed expressly, without 
prejudice to the rights of persons having prior estates 
and the individuals having such prior estates must, if 
they wish to avail themselves of them, apply to the 
court either for liberty to bring an ejectment, or to 
be examined pro interesse suo; and this, although 
their right to take possession is clear.”” 3 Daniell, 
Ch. Pl. & Pr. p. 2057. That author states that the 
same rule applies where an estate has been seques- 
tered. Turning to section 1269, we find the rule laid 
down thus: “The proper course to be pursued by 
any person who claims title to an estate or to property 
sequestered, whether by mortgage or judgment, 
lease or otherwise, or who has a title paramount to 
the sequestration, isto apply to the court to direct 
the plaintiff to exhibit interrogatories before one of 
the masters, in order that the party applying may be 
examined as to histitle tothe estate. . . . The 
mode of proceeding is the same where the property is 
in the possession of a receiver. Anon. 6 Ves. 287. 

An order for the examination of a party pro in- 
teresse suo may be obtained as a matter of course by 
the party claiming, but it cannot be granted till after 
the sequestrators have made their return, because, 
till then, it cannot appear to the court what is seques- 
tered. Jd.” 

The whole theory of the law and of the authorities 
simply is that a court of equity which has jurisdiction 
of the settlement of the estate will protect the liens 
and priorities of every kind, when they are brought 
to its attention, but that it will doit in the manner 
best caleulated- to preserve the interests of all parties 
concerned; and this doctrine is expressed very con- 
cisely in Glines v. Order of Iron Hall (Sup.), 21 N. Y. 
Supp. 736, where it was decided that the fact that one, 
before the appointment ef a receiver, levies an attach- 
ment upon certain funds, does not give him a prefer- 
ence enforceable generally against the receiver as to 
the judgment obtained, but only a preference in the 
funds themselves. A recent case cited from the Su- 
preme Court of Texas (Ellis v. Water Co., reported in 
23 S. W. Rep. 860) very fully and forcibly sustains the 
respondent’s contention. The court there said: “It 
is well established, we think, that, after property has 
been placed in the hands of the receiver, it is not sub- 
ject to levy and sale under execution. Being in the 
custody of the law through the appointment of a re- 
ceiver by a court of competent jurisdiction, it cannot 
be interfered with by process from another court. <A 
party having aclaim upon it must intervene in the 
court of the receivership, and in the case in which the 
receiver has been appointed, and establish his right in 
that tribunal, or must obtain leave of that court to 
bring an independent action. But the question here 
is, can the sheriff who has made a levy upon real es- 
tate before the appointment of a receiver over it pro- 
ceed to sell, and pass the title, after the receiver has 
been appointed?’ The very statement of this case 
shows that itis the constructive possession of the re- 
ceiver that the court is talking about, and 
that his possession is presumed to follow his appoint- 
ment. After reviewing some cases where it was held, 
as the majority hold in this case, that the receiver 
only took such title as was conveyed to the receiver 
by the deed of the party over whose property he was 
appointed, and that this conveyance passed the prop- 
erty subject tothe lien of the judgment under which it 
was sold, and that, therefore, the purchaser at execu- 
tion sale took the superior title, the court sums up as 
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follows: “However that may be, we think Wiswall 
y. Sampson lays down a doctrine that is founded upon 
good reason and sound policy. To permit the con- 
trol of the receiver to be interfered with by virtue of 
process from another court would be a practice 
fraught with injustice and productive of confusion; 
and that remark applies with especial force to the re- 
ceivers of insolvent corporations. After all the assets 
of a corporation have been taken from the hands of 
its managers, and placed under the control of are- 
ceiver, is it just to allow the property to be sold un- 
der execution? The court, having deprived the cor- 
poration of the power of paying the debt and of avoid- 
ing the sale, should, in the interest of all concerned, 
protect its property from the sacrifice. The receiver- 
ship does not destroy any liens that may have been 
acquired before the appointment, but the remedy for 
their enforcement should be sought in the court in 
which the whole estate is being administered.”’ In 
view of the logic of this case, and of the others which 
we have cited, it must be seen that the question of 
actual physical possession cuts no figure whatever, 
but that the broad and equitable doctrine is that the 
interest of the insolvent corporation, the interest of 
the unsecured creditors, and the interest of the at- 
taching creditors must all be taken into consideration 
(giving due consideration to the rights of priority), 
and equitably protected, by the court administering 
upon the estate; and that it is not the policy of the 
law, and that no good reasons can be given for the di- 
vision of this settlement into the hands of a different 
tribunals or officers; andin the case at bar all the in- 
terest that the petitioners can have is the interest in 
the fund which is to be obtained from the sale of the 
property upon which they have a lien, and that the 
procedure or manner of obtaining that fund, and of 
applying it, can be. safely intrusted to the discretion 
of the court.” 





BOOK REVIEWS. 





BALLARD’S ANNUAL VOL. 2. 

Upon the appearance of the first volume of this work 
something over a year ago, we took occasion to call 
attention to its scope and merits. The present is the 
second volume, and contains a complete compendium 
of real estate law, embracing all current cases of value, 
carefully selected, thoroughly annotated and accurately 
epitomized; comparative statutory construction of the 
laws of the several States, and exhaustive treatises 
upon the most important branches of the law of real 
property, for the year 1893. Those interested in real 
estate law will undoubtedly find it valuable for refer- 
ence. Itis published by the Ballard Publishing Co., 
Crawfordsville, Ind. 


BURRILL ON ASSIGNMENTS. 


This volume is a treatise on the Jaw and practice of 
voluntary assignments for the benefit of creditors, 
adapted to the laws of the various States, with an ap- 
pendix of forms by Alexander M. Burrill, revised 
and enlarged by James L. Bishop. The present, the 
sixth edition has been prepared by James Avery 
Webb of the Memphis, Tenn., bar. 

The work has long enjoyed an excellent reputation. 
Indeed it is about the only American treatise on the 
subject, with which the profession has any acquaint- 
ance. In view of the increasing interest in the subject, 
arising from the extension of commerce and trade, a 
new edition is quite timely and welcome. This is es- 





pecially true owing to the delay and probable failure 
of congress to pass a national bankruptcy measure. 
Without going into particulars we feel that it is suffi- 
cient to say that this work is exceedingly well gotten, 
up the text is clearly written, and the notes are abund- 
ant and exhaustive. It makes a neat volume of nearly 
eight hundred pages, and is published by Baker, 
Voorhis & Co., New York. 





BOOKS RECEIVED. 


The Political Economy of Natural Law. By Henry 
Wood, Author of “‘Ideal Suggestion through Men- 
tal Photography,” ‘“‘God’s Image in Man,’ “Ed- 
ward Barton,” etc. The whole world around us, 
and the whole world within us, are ruled by 
Law. The Duke of Argyll. Boston: Lee and 
Shepard, Publishers, 10 Milk Street, 1894. 

The Criminal Code of Canada and the Canada Evi- 
dence Act, 1893 with an extra Appendix con. 
taining the Exhibition Act, the Extradition Con- 
vention with the United States, the Fugitive Of- 
fenders’ Act, and the House of Commons Debates 
on the Code. And an Analytical Index by James 
Crankshaw, B. C. L., Barrister, Montreal. Mon- 
treal: Whiteford & Theoret, Law Publishers, 
1894, 

Juridical Equity Abridged for the Use of Students. 
Part I, Presenting an Outline of Equity Proced- 
ure, as used in the Courts of the United States and 
of the State of Maryland. Part II, Being Limited 
to the First Principles of Equity Jurisprudence, 
Historically and Practically Illustrated. By 
Charles C. Phelps, Professor of Juridical Equity 
in the University of Maryland, and Associate 
Judge of the Supreme Bench of Baltimore. Balti- 
more: M. Curlander, Law Bookseller, Publisher 
and Importer, 1894. 

The American State Reports, Containing the Cases of 
General Value and Authority Subsequent to those 
Contained in the “American Decisions” and the 
“American Reports,” decided in the Courts of 
Last Resort of the Several States. Selected, Re- 
ported and Annotated, by A. C. Freeman and the 
Associate Editors of the “American Decisions.” 
Vol. XXXV. San Francisco: Bancroft-Whitney 
Company, Law Publishers and Law Booksellers, 
1894. 








HUMORS OF THE LAW. 


In the ancient Welsh laws cats appear to have been 
the object of legal solicitude. In the Dimitian Code 
(283) it is declared that if a man parts from his wife, he 
is to take away only one (cat), and leave the rest. And 
it is also declared that ‘‘whoever shall sella cat shall 
answer for her not going a caterwouling every moon, 
and that she devour not her kittens, and that she have 
ears, eyes, teeth, and nails, and being a good mouser.” 


A witness who had given his evidence in such a way 
as satisfied everybody in court that he was commit- 
ting perjury, being cautioned by the judge, said at 
last,— 

**My lord, you may believe me or not, but I have 
not stated a word that is false, for I have been wedded 
to truth from my infancy.” 

Yes, sir; said Sir William Maule; but the question 
is how long have you been a widower.” ” 
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1. ACTION — Right of Heirs — Real Estate.—An heir 
cannot maintain an action to quiet title concerning his 
ancestor's land until after the close of administration. 
—HAZELTON v. BOGARDUS, Wasbh., 35 Pac. Rep. 602. 


2. ADMINISTRATION—Executor’s Bond.—An executor’s 
bond, purporting to be the joint obligation of the prin- 
cipal and sureties, andthe several obligation of the 
sureties, but signed*only by the sureties, and not by 
the principal, as required by Code Civil Proc. § 1388, is 
absolutely void.—WEIR V. MEAD, Cal., 356 Pac. Rep. 567. 


3. ADMIRALTY — Maritime Liens — Wages.—One to 
whom the navigation, discipline, and control of a ves- 
sel is intrusted must be considered as master, although 
another is registered as such; and if it does not appear 
that he contracted on the credit of the vessel, he is not 
entitled to a lien for his wages.—THE HATTIE THOMAS, 
U.S. D.C. (Conn.), 59 Fed. Rep. 297. 


4. ALTERATION OF INSTRUMENTS.—The insertion of a 
place of payment in a note after delivery is a material 
alteration.—WINTER V. POOL, Ala., 14 South. Rep. 411. 


5. APPEAL—Assignment of Errors.—In an action ona 
note, defendant alleging non est factum, want of con- 
sideration, and limitations, a defense that plaintiff 
failed to demand security before bringing suit, as 
agreed by contemporary contract, such defense not 
appearing to have been made below, cannot be re- 
garded on appeal ona general assignment of error in 
not directing a verdict for defendant.—SHATTUCK VY. 
Hart, Mich., 57 N. W. Rep. 818. 


6. APPEAL — Jurisdiction of Probate Court.—In all 
cases commenced in the Probate Court of this territory, 
wherein the same exceeds the jurisdiction of justices 
of the peace, the pleadings and practice and proceed- 
ings in said courts, both before and after judgment, 
shall be governed by the chapter on civil procedure of 
the territory governing pleading and practice and pro- 
ceedings inthe District Court.—DE BERRY Vv. SMITH, 
Okla® 35 Pac. Rep. 578. 





7. APPEAL—Record—Exceptions.—Where the court at 
the same time overrules a motion for a new trial and 
renders judgment upon the verdict, an exception to 
the rendition of the judgment does not call in question 
the refusal of a new trial.—EastT St. LOUIS ELECTRIC 
St. R. Co. v. CAULEY, IIl., 36 N. E. Rep. 106. 

8. ASSIGNMENT FOR BENEFIT OF CREDITORS—Set-off 
and Counterclaim.—In an action by the assignee in 
insolvency on a bond given in replevin against the as- 
signee for property sold to insolvent by plaintiff in 
replevin, the note given by insolvent for the goods 
replevied cannot be pleaded as a set-off.—FIDELITY & 
DEPOSIT CO. OF MARYLAND V. HAINES, Md., 28 Atl. Rep. 
393. 

9. ATTACHMENT — Partnership Property.—The 1889 
amendment to Prob. Pr. Act. § 229 (Sess. Laws 1839, p. 
146), requiring all partnership assets to be applied to 
payment of the firm creditors ‘‘alike,and giving no 
preference,” exceptto lien holders, is not retroactive 
as to attachments levied before its passage.—RYANV. 
MAXEY, Mont., 35 Pac. Rep. 515. 

10. ATTACHMENT OF MORTGAGED PROPERTY.—Acts 
21st Gen. Assem. ch. 117,§1, which requires an attach- 
ing creditor of mortgaged property to pay the mort- 
gagee the amount of his mortgage, or deposit it with 
the clerk of the court, is for the protection of the 
mortgagee alone; andthe mortgagor and his assignees 
cannot object to the levy because the creditor failed 
to make the payment or deposit, ifit was waived by 
the mortgagee.—WILLSON V. FELTHOUSE, Iowa, 57 N. 
W. Rep. 878. 

ll. ATTORNEY AT Law — Disbarment.—A complaint 
which alleges that an attorney who had been disbarred 
in Indiana practiced a fraud and deception upon the 
court by securing his admission to practice in the 
courts of Oklahoma upon a certificate issued by the 
Indiana court, prior to judgment disbarring him, 
States facts sufficient to disbar an attorney, under sec- 
tion 5, ch. 6, p. 117, St. 1893.—DEAN V. STONE, Okla., 35 
Pac. Rep. 579. 


12. BANKS — Insolvency — Deposits.—Where money 
aad checks are unsuspectingly deposited in a bank, 
which is known by its managing officer to be hopelessly 
insolvent, a few minutes before closing hour on the 
last day on which it does business, and the checks are 
subsequently collected by the bank’s clerk, the whole 
ofthe deposit is charged with a trust,and an equal 
amount may be recovered from the receiver, who re- 
tains the specific money among the general mass of 
the bank’s funds.—WassoN v. HAWKINS, U. 8.C. C. 
(Ind.), 59 Fed. Rep. 233. 


13. BASTARDS—Descent. — A statute declaring that 
bastards “shall be capable of inheriting from and 
through their mothers and of transmitting estates in 
like manner as if they have been lawfully begotten of 
such mothers” (Rev. St. Tex. art. 1657) gives a bastard 
no capacity to transmit his estate, through his de- 
ceased mother, to her surviving brothers and sisters. 
—BLAIR v. ADAMS, U.8. C. C. (Tex.), 59 Fed. Rep. 243. 


14. BROKERS — License — Compensation.— Rey. St. 
1881, § 5269, imposing a license on the business of stock 
and exchange broker, in buying or selling of stocks, 
currency, and notes and bills, and sections 5274, 2090, 
imposing civil and criminal penalties for failure to 
pay a State license, do not forbid an unlicensed per- 
son not engaged in the regular brokerage business, to 
recover compensation for selling shares of bank stock. 
—JOHNSON V. WILLIAMS, Ind., 36 N. E. Rep. 167. 


15. COMMUNITY PROPERTY—LEASE.—In an action for 
rent under a lease, an answer alleging that, dur- 
ing his term, defendant found that the lease was in- 
valid because made by plaintiff, a married man, on 
community property, without joinder of his wife; that 
he notified plaintiff that, owing to this defect, he 
would no longer occupy under the lease, and was 
ready to surrender, or pay a reasonable rental from 
month to month,—is bad, as failing to allege that, be- 
fore electingto rescind, he demanded of plaintiff and 
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his wife a new lease on the same terms.—TRYUN V. 
Davis, Wash., 35 Pac. Rep. 598. 

16. CONSTITUTIONAL Law — Appeal from Probate 
Court.—So much of Rev. St. 1893, ch. 37, §§ 226, 227, as al- 
lows appeals to be taken directly from the Probate 
Courts tothe Supreme Court in proceedings for the 
sale of the land of decedents to pay debts, is in conflict 
with Const. Ill. art.6, § 29,which declares that “the 
jurisdiction, powers, proceedings and practice of all 
courts of the same class or grade shall be uniform,” 
since appeals from the county courts in such proceed- 
ings are taken to the Circuit Court.— DAWSON Vv. 
EUSTACE, II1., 36 N, E. Rep. 87. 

17. CONTRACTS—Action—Pleading.—In an action for 
a money demand on a contract the complaint must be 
that the debt is due and unpaid.—Jaqua V. SHEWAL- 
TER, Ind., 36 N. E. Rep. 173. 

15. ConTRACTS—Consideration.—A contract by a les- 
sor of land to pay a certain sum to a third person for 
furnishing water to cattle hearded on the land is not 
without consideration moving to the lessor.—OsMUND- 
SON V. THOMPSON, Iowa, 57 N. W. Rep. 863. 

19. CORPORATIONS — Foreign Corporations. — Under 
Const. art. 14, § 4, and Sess. Acts 1886-87, giving force 
thereto, which require foreign corporations to file 
with the secretary of State an instrument designating 
at leastone known ‘‘place of business’ in the State, 
and an agent or agents residing thereat, the certificate 
need not designate the store or office of such agent, 
butis sufficient if it designates the city where he re- 
sides.—MCLEOD Vv. AMERICAN FREEHOLD LAND MORTG. 
Co. OF LONDON, Ala., i4 South. Rep. 409. 

20. CORPORATIONS—Foreign Corporations—Interstate 
Commerce.—A State statute, requiring a foreign cor- 
poration to file a certificate before bringing an action 
for goods sold and delivered in such State, but made 
at its place of business in another State, is a regula- 
tion of interstate commerce, in violation of Const. U. 
S. art. 1, §8.—KINDEL V. BECK & PAULI LITHOGRAPH- 
ING Co.,.Colo., 35 Pac. Rep. 538. 

21. CORPORATIONS — Liability of Stockbolders. — 
Where the stockholders of manufacturing corpora- 
tions are individually liable for all debts due laborers 
and employees for services rendered such corpora- 
tions (Rey. St. 1894, § 2077), the individual liability of 
such stockholders is secondary, and can only be en- 
forced after the resources of the corporation are ex- 
hausted.—EWING V. STULTZ, Ind., 36 N. E. Rep. 171. 

22. CORPORATIONS— President.— The president of a 
corporation has no authority, by virtue of his office as 
president, to execute a cognovit. The cognovit is in 
terms confession of the action, and the doctrine of 
Stokes v. Pottery Co., 46 N. J. Law, 237, controls this 
case.—RAUB V. BLAIRSTOWN CREAMERY ASS8’N, N. J., 
28 Atl. Rep. 384. 

23. CORPORATIONS—Unpaid Subscriptions.—A stock- 
holder in a corporation knew that his stock was un- 
paid but claimed that the certificates were transferred 
to him as collateral security. The stockholder, and 
also a person to whom he had transferred the certifi- 
cates in trust for himself, had voted the stock, and it 
did not appear that the corporation ever consented to 
the transfer of such certificates as collateral security: 
Held, that the stockholder was liable to corporate 
creditors for the amount unpaid on the stock.— 
TUTHILL SPRING CO. V. SMITH, Iowa, 57 N. W. Rep. 853. 


24. CouNTY SEAT—Election—Injunction.—In the ab- 
sence of statutory authority, equity cannot inquire 
into the legality of an electidn held to determine the 
question of the removal of a county seat, and to en- 
join such removal, at the instance of a taxpayer, be- 
cause of fraud in canvassing the votes and declaring 
the result.—PARMETER V. BOURNE, Wasb., 35 Pac. Rep. 
586. 


25. CREDITORS’ BILL — Fraudulent Conveyances. — 


Where a conveyance of land was made by an insolvent 
debtor without consideration, and with intent to cheat 
and defraud his creditors, the grantee having notice of 





such fraudulent intent: Held, that the conveyance 
was fraudulent and void as to subsequent, as well as 
existing, creditors, and thatthe land in the hands of 
the fraudulent grantee was subject to attachment and 
execution by the grantor’s creditors, the same as 
though the fraudulent deed had never been executed. 
—MULOCK V. WILSON, Colo., 35 Pac. Rep. 5383. 

26. CRIMINAL EVIDENCE—Confessions—Admissibility. 
—Where the State offers to prove a confession by de- 
fendant to the officer who conducted him to jail, and 
such officer testifies that no threats were made to in- 
duce the confession, defendant may show that the 
confession was made under the influence of fear, caused 
by threats; Rev. St. 1881, § 1802, making inadmissible a 
confession so obtained.—PALMER V. STATE, Ind., 36 N. 
E. Rep. 130. 

27. CRIMINAL Law—Assault — Intent.—Rev. 8t. 1893, 
ch. 88, § 281, which declares that intention is manifested 
by the circumstances connected with the offense, and 
the sound mind of the person accused, does not render 
incompetent a defendant’s testimony as to the intent 
with which he committed the act charged.—_WOHLFORD 
Vv. PEOPLE, Ill., 36 N. E. Rep. 107. 

28. CRIMINAL Law—Embezzlement from Association. 
—An unincorporated association, having charitable 


partner cannot be guilty of embezzlement in appro- 
priating the funds of the firm.—LEACOCK Vv. STaTE, 
Ind., 36 N. E. Rep. 187. 

29. CRIMINAL Law — Larceny. — Larceny may exist, 
though the possession of the stolen goods is obtained 
with the owner’s t, if the cc t is procured 
by deception, and with the intent not to return goods, 
but to appropriate them, and to deprive the owner of 
a remedy for their loss.—FLEMING V. STATE, Ind., 36 N. 
E. Rep. 154. ' 

30. CRIMINAL Law—Murder—Plea of Guilty.—A person 
indicted for murder may waive his constitutional 
right to a jury trial by pleading guilty.—STaTE Vv. ALmry, 
N. H., 28 Atl. Rep. 372. 

31. CRIMINAL Law—Sentence—State Reformatory.—A 
judgment sentencing a minor convicted of burglary to 
confinement In the State reformatory during a term of 
commitment, to be terminated by the board of mana- 
gers of the reformatory, is not void for uncertainty, 
since, under the act of 1891, establishing the reforma- 
tory, and declaring that imprisonment therein shall 
not exceed the maximum term provided by law for 
the crime of which the prisoner was convicted, such 
judgment is a sentence to 20 years’ imprisonment, that 
being the maximum penalty for burglary.—PEOPLE v. 
SUPERINTENDENT, ETC., OF ILLINOIS STATE REFORMA- 
TORY, Ill., 36 N. E. Rep. 76. 


32. CRIMINAL PRACTICE — Attempt to Rape. — Under 
Crim. Code 1886, § 3739, providing that any person who 
“abuses” any female under 10 years of age, ‘‘in an at- 
tempt to have carnal knowledge of her,” must be pun- 
ished, etc., an indictment charging that defendant 
“assaulted” a girl under 10 yearsof age ‘‘with the in- 
tent to carnally know her” is fatally defective.—TouL- 
LEE V. STATE, Ala., 14 South. Rep. 403. 


83. CRIMINAL PRACTICE—Bigamy.—An indictment for 
bigamy charged that Prichard did marry one Eliza 
Ann §, and her then and there had for his wife, known 
by the name of Eliza Ann Prichard, and that said Jo- 
seph Prichard afterwards feloniously and unlawfully 
did marry and take to wife one Virginia M. Lewis, 
‘*the said Joseph Ferguson Prichard well knowing the 
said Eliza Ann Ferguson, his former wife, was then 
alive:” Held, that the indictment did not sufficiently 
allege that the former wife was living at the time of the 
second marriage.—PRICHARD V. PEOPLE, IIll., 36 N. E. 
Rep. 103. 

34. CRIMINAL PracTicé—Indictment — Constitutional 
Law. — An indictment was found against one for a 
crime as to which he had been examined by the grand 
jury, and apparently no other witnesses had been ex- 
amined by such jury. Atthe time of his examination 








-features, is nota partnership, within the rule thata ~ 








348 CENTRAL LAW JOURNAL. 





No. 16 








the witness was in custody, charged withthe crime: 
Held, that under Const. Ill. art. 2, § 10, which declares 
that no person shall be compelled, in any criminal 
case, to give evidence against himself, the indictment 
should be quashed. — BOONE V. PEOPLE, IIl., 36 N. E. 
Rep. 99. 
35. CRIMINAL TRIAL — Murder. — An instruction that 
‘the burden of proof was on defendant to establish his 
alibi, and that it must be done to your satisfaction,” 
exacts too high a degree of proof.—PRiNCE V. STATE, 
Ala., 14 South. Rep. 409. 

36. CRIMINAL TRIAL—Murder—Defendant as Witness. 
—Under the statute making it the duty of the court to 
instruct the jury that no inference of defendant’s guilt 
shall be drawn from the fact of his not testifying it is 
error to omit the instruction, though bis counsel does 
not ask for it.—STaTE Vv. MYERS, Wash., 35 Pac. Rep. 588. 

37. DEDICATION—Plot.—A plot of land, described in 
the deed of dedication by metes and bounds, showed 
within it an alley, and on one boundary a street, with- 
out the width thereof marked, as required by statute: 
Held, that there was no dedication of it.—TILZIE Vv. 
Hare, Wasb., 35 Pac. Rep. 583. 

38. DEED—Appurtenances.—The deed of a lot bound- 
ing on an “alley, to be laid out,” between such lot and 
land ofthe grantor, makes the alley appurtenant to 
the lot, and entitles the grantee to have it opened, as 
against the grantor or his assigns.—GARSTANG V. @ITY 
OF DAVENPORT, Iowa, 57 N. W. Rep. 876. 


39. DEED—Delivery.—Deceased executed to his son a 
deed of lands, and a bill of sale of personalty; also, a 
will giving to his wife a third of the property of which 
he should die seised,—he having other property than 
that included in the deed and bill ofgsale. These he 
delivered to a bank, stating that they were for his son, 
if anything happened to him. Thereafter, the wife, to 
settle a misunderstanding with deceased, joined him 
in deeds of the remainder of his land, and he joined 
her in deeds of her property. The papers were then 
taken from the bank, and, after she had reacknowl- 
edged the deed, were returned. About that time he 
stated that, if he was taken away, his son was to have 
what he had, and that he had settled with his wife, 
held, that there was a delivery of the deed and bill of 
sale, taking effect, on the death of deceased, by rela- 
tion, from the delivery to the bank.—TRASK V. TRASK, 
Iowa, 57N. W. Rep. 841. 


40. DEED — Delivery.— Where a father executes and 
has recorded a deed conveying land to his sons, de- 
claring beforehand his intention to convey the land, 
and saying afterwards that he has conveyed it, and 
the sonstake possession ofthe land, and make im- 
provements on it,this is sufficient to show a delivery 
and acceptance of the deed.—WILLIAMS Vv. WILLIAMS, 
Ill., 36 N. E. Rep. 104. 

41. DIVORCE — Cruelty — Provocation.— Defendant 
husband was 77, and plaintiff was 27, at the time of 
their marriage. Defendant was irritable, while plaint- 
iff was inconsiderate and provoking. He used some 
violence to her at times, and once, after she struck 
him with a chisel, wounding his head and cutting his 
sleeve, he pushed her tothe floorand bruised her 
cheek: Held, that plaintiff was not entitled to a di- 
vorce for ‘‘cruel and inhuman treatment endangering 
her life.”—Ow8N V. OWEN, Iowa, 57 N. W. Rep. 887. 


42. EJECTMENT—Legal Title—United States Patent.— 
Act Cong. June 3, 1856, granted lands to the State to 
aid in construction of railroads, which the State ac- 
cepted, and vested the lands in a certain railroad com- 
pany. The selection of lands by such company was 
approved by the secretary of the interior: Held, that 
the department of the interior had no jurisdiction 
thereafter to divest the title of the railroad company 
by the issuance to the State of a patent to such lands, 
as swamp lands, under Act Cong. £ept. 28, 1850.—CRAPO 
v. TOWNSHIP OF TROY, Mich., 57 N. W. Rep. 806. 

43. EMINENT DOMAIN — Closing Street—Damages.— 
Under Laws 1891, Act 94, providing that any railway 





company may, with the permission of the common 
council of any city, close any street within the limits 
of its depot grounds, but that the company shall pay 
to the parties entitled to the same any damages that 
may accrue to them in consequence thereof, the owner 
of property on the corner of two streets, one of which 
isso closed for several blocks directly beyond his 
property, thereby rendering it less accessible trom 
that direction, cannot recover damages therefor, as 
what damages he may suffer are damnum absque injuria. 
—BUHL V. ForT St. UNION DEPOT Co., Mich., 57N. W. 
Rep. 829. 

44. EMINENT DOMAIN — Judgment — Practice.—After 
damages have been assessed, and judgment of con- 
demnation entered, the court cannot, at a subsequent 
term, dismiss the proceedings on motion of the peti- 
tioner.—CHiIcaGo, R. I. & P. Ry. Co. v. City OF CHI- 
CaGo, Ill., 36 N. E. Rep. 72. 

45. EMPLOYER AND EMPLOYEE—Contract of Kmploy- 
ment.—When one enters into the employment of an- 
other under a written contract, his dutyto his em- 
ployer must be measured by its terms.—LEHIGH VAL. R. 
Co. Vv. SNYDER, N. J., 28 Atl. Rep. 376. 

46. Equity — Bank Deposits.—Plaintiffs, being suc- 
cessful bidders for an issue of city bonds, deposited a 
sum of money ina bank, and took a certificate of de- 
posit, payable to the city officials. The money was to 
be returned onthe completion of the purchase, and 
to be forfeited in case plaintiffs failed to complete it. 
Plaintiffs, however, discovered that the bonds were in- 
valid, and sued the city andthe bank to obtain a re- 
turn of the certificate, anda decree entitling them to 
the money: Held, that the suit was cognizable in 
equity.—COFFIN V. CITY OF INDIANAPOLIS, U.S.C. C. 
(Ind.), 59 Fed. Rep. 221. 

47. Equity—Reformation of Deed—Mistake.—Where 
one who bas agreed to execute a voluntary deed con- 
veying a lifeestate signs a deed, prepared by a third 
party, conveying the fee, he supposing that the deed 
conveyed merely a life estate, the deed will be re- 
formed to accord with the intention.— DEISCHER V. 
PRICE, Ill., 36N. E. Rep. 105. 

48. EVIDENCE 4S TO VALUE.—In an action against a 
city for injuries to property caused by the negligent 
grading of a street in front thereof, evidence as to the 
amount offered to plaintiff for the land before the 
grading is inadmissible to prove its value.—PARKE Vv. 
CITY OF SEATTLE, Wash., 35 Pac. Rep. 594. 

49. EXECUTION—Sale— Notice.—Where, before sale of 
real property on execution, notice thereof must be 
published ‘‘ia some newspaper” of the county, if there 
be one (Code Civil Proc. § 692),and an officer selling 
without such notice forfeits $500 to the aggrieved 
party, besides actual damages (section 693), the sher- 
iff, and not the plaintiff, has the right to select the 
newspaper in which such notice shall be published.— 
NORTHERN COUNTIES INV. TRUST Vv. CADMAN, Cal., 35 
Pac. Rep. 557. 

50. FRAUDS, STATUTE OF — Mortgage.—When a parol 
agreement whereby a mortgagor of lands is to sur- 
render possession to the mortgagee has been executed 
by actual delivery, the statute of frauds cannot be set 
up by one who, with notice, acquires possession under 
a lease from a subsequent grantee of the mortgagor.— 
BULLION & EXCHANGE BANK V. OTTO, U.S.C.C.(Nev.), 
59 Fed. Rep. 256. 

51. FRAUDS, STATUTE OF— Promise to Pay. Another’s 
Debt.—A lumber dealer had an arrangement to fur- 
nish lumber to his -landlord in payment of the rent. 
The landlord ordered a certain kind of lumber of the 
tenant, who, not having it, gave the order to another 
Jumber dealer. The latter refused to send the lumber 
till the tenant guarantied payment therefor. The sel- 
ler charged the lumber to the landlord, and, on fail- 
ing to collect from him, sued him and the tenant: 
Held, that the promise of the tenant was a contract to 
answer the debt of another and void, because not in 
writing. — WEBB v. HAWKINS LUMBER OCoO., Ala., lt 
South. Rep. 407. 
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52. FRAUDULENT CONVEYANCES— Knowledge of Pur- 
chaser.—In an action by creditors to set aside a sale 
oftheir debtor’s property as fraudulent, an instruc- 
tion that the purchaser is not affected by his knowl- 
edge of the seller’s intent to defraud his creditors, “if 
he took the property in good faith,in payment of an 
honest debt,” is not objectionable as upholding the 
sale, even if the value of the property exceeded the 
amount of the debt.—EICHHOLTZ Vv. HOLMES, Wash., 
35 Pac. Rep. 607. 

53. FRAUDULENT CONVEYANCES— Mortgage.—The giv- 
ing ofthe note and mortgage by an insolvent for an 
amount larger than he really owes is not a fraud on 
his other creditors, where it appears that neither he 
nor the mortgagee knew accurately the amount due, 
which embraced mutual dealings for a series of years; 
that it was agreed that the mortgage should secure 
only the sum actually due; and that there was no in- 
tent to defraud other creditors.—LYCOMING RUBBER 
Co. v. KinG, Iowa, 57 N. W. Rep. 865. 

54. FRAUDULENT CONVEYANCES— Stock in Trade.—A 
transfer, in 1991, by a failing debtor, of his stock in 
trade, at its fair market value, in satisfaction of a 
valid pre-existing debt, was not fraudulent if the 
debtor secured no positive benefit to himself thereby, 
except a release from the debt.—CURRAN V. OLMSTEAD, 
Ala., 14 South. Rep. 398. 

55. GARNISHMENT — Non-resident Defendant — Ap- 
pearance.—Though Code Pub. Gen. Laws, art. 9, § 14, 
provides that a garnishee in an attachment against a 
non-resident defendant may plead in behalf of de 
fendant, he need not, andif he does he subjects him- 
self to costs, sothat without the consent of garnishee 
an attorney cannot appear and plead in his name for 
him and defendant, though plaintiff and garnishee be 
the same person, but defendant must appear and 
plead for himself.—ALBERT V. ALBERT, Md., 28 Atl. 
Rep. 388. 

56. HIGHWAYS — Establishment. — A petitionto the 
board of supervisors asking that a highway commenc- 
ing and terminating at designated points, ‘‘be sae 
not indicating the relief desired, is insufficient to confer 
jurisdiction on the board to establish a highway.— 
LEHMANN V. RINEHART, Iowa, 57 N. W. Rep. 866. 


57. HIGHWAYS—Vacation.— The vacation of a high- 
way established by statutory proceedings is not a tak- 
ing of property from an abutting owner for a public 
use requiring compensation to be first made to him, 
since he has no interest in such highway that is not 
common tothe public,and must be held to have ac- 
quired and improved his property in view of the stat- 
ute authorizing the vacation of such highways.— 
LEVEE DIsT. NO. 9. V. FARMER, Cal., 35 Pac. Rep. 569. 


58. HOMESTEAD— Abandonment.—A homestead was 
sold under mortgage foreclosure without observance 
ofthe statutory provisions for the platting and sale 
thereof. The mortgagors, husband and wife, con- 
tinued in possession, first under their statutory rights 
in case of foreclosure, then for three years undera 
lease to the husband, and then fora year under a 
lease to their son; the wife knowing of and not ob- 
jectingto the leases: Held, that there was an aban- 
conment of the homestead right, sothat advantage 
could not be taken of the omission in the sale.—BRaD- 
SHAW V. REMICK, Iowa, 57 N. W. Rep. 897. 


57. HUSBAND AND WIFE.—Though Code, § 2214, makes 
the expenses of the family chargeable to both hus- 
band and wife, the husband cannot bind the wife’s 
property, by purchasing an article used by the 
family, and properly classed as for its use and bene- 
fit, but not necessary for it, when she has protested 
against the purchase, and has notified the seller that 
she would not be bound thereby.—HAGGARD V. HOLMES, 
Iowa, 57 N. W. Rep. 871. 

60. HUSBAND AND WIFE—Contracts—Resulting Trust. 
—The facts that land purchased by a married manin 
his own name was paid for with the proceeds of chat- 
tels belonging to his wife before marriage, and that he 








agreed to convey the land to her, do not give her any 
title to the land, if these events occurred before the 
passage of the married women’s act, since at common 
law the chattels of the wife became at marriage the 
property of the husband, and contracts between hus- 
band and wife were void.—ERRINGDALE V. RIG@s, IIl., 
36 N. E. Rep. 98. 

61. INFANT — Ratification of Contract.—That an act 
done by an infant after attaining majority may con- 
stitute a ratification of acontract, it is not necessary 
that the infant know her right to repudiate.—AmERI- 
CAN MorRTG. CO. OF SCOTLAND V. WRIGHT, Ala., 14 
South. Rep. 399. 

62. INJUNCTION—Jurisdiction.—A court of equity will 
not enjoin the commission of threatened trespasses, 
where the injury is susceptible of computation, and 
the trespasser is not shown to be unable to respond in 
damages.—CHICAGO PUBLIC STOCK EXCHANGE V. Mc- 
CLAUGHRY, IIl., 36 N. E. Rep. 88. 

68. INJUNCTION—Jurisdiction—Invalid Ordinance.—A 
court of equity has no jurisdiction to enjoin prosecu- 
tion of actions at law to enforce a city ordinance, on 
the ground that the ordinance is invalid, since that de- 
fense can be interposed in a court of law.—CHICAGO, 
B. & Q. R. Co. v. City oF OTTawa, IIl., 36 N. E. Rep. 
85. 

64. INJUNCTION BOND—Damages.—A lessee was pre- 
paring to remove, on the ground that, by certain 
changes, he was deprived of light. The lessor brought 
suit, claiming a landlord’s lien on personality on prem- 
ises for rent due orto become due, and prayed an in- 
junction against its removal. Three days after serv- 
ice of the injunction, the lessee gave bond, and re- 
moved his property, and later recovered a decree in 
the suit: Held, that the injunction not being the only 
relief demanded, nor any motion made to dissolve, the 
lessee could not recover attorney’s fees as damages on 
the bond.—ADY V. FREEMAN, Iowa, 57 N. W. Rep. 879. 

65. INSURANCE — Agent’s Authority—Premiums.—An 
agent, with authority to solicit applications and col- 
lect premiums, can waive a condition for payment of 
the premium in quarterly installments, and accept 
payment ofthe entire annual premium in advance.— 
KERLIN V. NATIONAL ACC. ASS’N OF INDIANAPOLIS, Ind., 
36 N. E. Rep. 156. 

66. INSURANCE — Conditions—Burden of Proof.—In an 
action on an insurance policy conditioned to be void if 
the insured property is mortgaged, the burden is on 
the plaintiff of showing that the insured, at the time of 
issuing the policy, knew of a mortgage which was then 


_on the property.—WIERENGO V. AMERICAN FIRE Ins. 


Co. OF PHILADELPHIA, Mich., 57 N. W. Rep. 833. 


67. INJUNCTION — Conditions in Policy.—Where a 
policy on property owned and used by a partnership 
runs to the partners jointly, a condition that the prop- 
erty shall not be sold or transferred, or any change 
take place in the title or possession, is broken if two 
ofthe partners sell and deliver their interests to the 
other partner; and the latter cannot recover to the 
extent of his original interest.—OLDHAM V. ANCHOR 
Mot. FIRE Ins. Co., Iowa, 57 N. W. Rep. 861. 


68. INSURANCE—Conditions of Policy.—In a suit on an 
insurance policy on lumber piled on a dock, in which 
there was a clear. space clause, such policy having 
been issued in place of a proper policy, in which there 
was nosuch clause, the general agents of defendant 
having insisted upon the clause, it appeared that it 
was understood between plaintiff and defendant’s 
local agent that the use of the docks was to continue 
asinthe past, and that the situation of the lumber at 
the time was regarded as equivalent to the clear space 
required inthe policy, although it was not by meas- 
urement equal thereto: Held, that a judgment for 
plaintiff was proper.—MICHIGAN SHINGLE Co. Vv. PENN- 
SYLVANIA FIRE Ins. CO., Mich., 57 N. W. Rep. 802. 

69. INSURANCE — Corporation — Contempt.—In an ac- 
tion by the attorney general to dissolve an insolvent 
insurance company the court has no authority, on de- 
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creeing dissolution, to appoint a receiver, and restrain 
such corporation, its directors, agents, attorneys, 
creditors, etc., from carrying on any litigation, and 
from interfering with or taking possession of any of 
its assets; and disobedience to such order does not 
constitute contempt.—HARRISON V. HEBBARD, Cal., 35 
Pac. Rep. 555. 

70. INSURANCE POLICY — Defense.—Where a fire in- 
surance company rejects proofs of loss, and denies 
liability, because the sssured swore falsely in making 
euch proofs, it cannot set up as a defense to an action 
on the policy that it provided for the ascertainment of 
the amount of the loss by appraisers, and that no ap- 
praisers have been selected.—HENNESSY V. NIAGARA 
F. Ins. Co. OF OITY OF NEW YORK, Wash., 35 Pac. 
Rep. 585. 

71. INSURANCE— Proofs of Loss—Walver. — A policy 
of fire insurance provided that a loss should be paid 
60 days after notice and proofs; that the amount should 
be appraised in acertain manner, and the appraisers’ 
report should be made part of the proofs of loss; and 
until such proofs should be produced and appraisals 
permitted the loss should not be payable. Proofs of 
loss were furnished by the insured, to which the in- 
surer objected because of the amount claimed. After 
negotiations between the parties concerning the man- 
ner of appraisal, the insurer promised to submit a 
form of appraisal, which it failed to do, but retained 
the proofs for over 60 days: Held,that the insurer 
could not afterwards object tothe sufficiency of the 
proofs.—CONNECTICUT FIRE INS. CO. OF HARTFORD V. 
HAMILTON, U.S. U. C. of App., 59 Fed. Rep. 258. 

72. INTOXICATING LiQuORS—lIllegal Sales.—Under a 
statute making it an offense for a person, not licensed, 
to sell liquors “to be drunk, or be suffered to be drunk, 
in his house,” an information need not charge that 
it was sold to be drunk, or suffered to be drunk, on the 
premises where sold, but it is sufficient if it follow the 
words of the statute.—Woop V. STATE, Ind., 36N. E. 
Rep. 158. 

73. INTOXICATING LIQUORS— Municipal Regulations. 
—The general rule is that a State legislature has au- 
thority to regulate, control, and restrain the traffic in 
intoxicating liquors within its own borders. Such au- 
thority belongs to the police power of the State, and 
may, subject to constitutional restrictions, be dele- 
gated to the local legislative bodies of municipal cor- 
porations.— KEILKOPE V. CITY OF DENVER, Colo., 35 
Pac. Rep. 535. 

74. INTOXICATING LIQUORS—Nuisance —Injunction.— 
H was improperly adjudged to have violated an in- 
junction against the sale of intoxicating liquors in 
buildings on a certain lot, when the only testimony 
was that theS building on W street was on such lot; 
that in the first building south of a certain hotel on W 
street a’witness bought liquor from a man whose name 
he did not know, and that afterwards he bought liquor 
there from a lady, who, he was informed, was Mrs. H. 
—HINKLE V. SMITH, lowa, 57 N. W. Rep. 891. 

75. JOINT TENANCY—Descent. — Under Rev. St. 1892, 
ch. 30, § 5,and Rev. St. 1892, ch. 76, §1, where land is 
conveyed to two grantees, “not as tenants in common, 
but as joint tenants,’’ the share of the onedying first 
accrues first tothe survivor.—METTE V. FELTGEN, IIl., 
36N. E. Rep. 81. 

76. JUDGMENT—Collateral Attack.— Though a judg- 
ment setting aside a conveyance from husband to wife 
as in fraud of his creditors may have been obtained by 
a conspiracy between the husband and the alleged 
creditors to defraud the wife out of her property, yet 
she can recover no damages from theconspirators for 
the fraud so long asthe judgment stands.—SHULTZ V. 
SHULTZ, Ind., 36 N. E. Rep. 126. 

77. JUDGMENT—Enforcement — Jurisdiction.— Judg- 
ments in civil actions rendered inthe United States 
court of Indian Territory cannot be enforced by exe- 
cution in Oklahoma and the United States marshal of 
said territory has no authority to sell real estate in 
Oklahoma on an execution issued from said court. 





The execution and acts of the marshal are void in 
Oklahoma, and may be enjoined by the district court 
of Oklahoma.—NEEDLES V. FROST, Okla., 35 Pac. Rep. 
574. 

78. JUDGMENTS—Res Judicata.— A decree distributing 
the assets of a dissolved corporation, and discharging 
the trustees, prevents a creditor, who was a party to 
the suit, from maintaining a subsequent bill against 
the trustees to reach unpaid stock subscriptions. — 
CHAVENT V. SCHEFER, U. S.C. ©. (N. Y.), 59 Fed. Rep. 
231. 

79. LEGISLATION—State Legislature—Special Session. 
—The business to be transacted at a special session of 
the legislature isto be specially named in the execu- 
tive proclamation, but is not to be particularly pre- 
scribed, in allits details. The legislature cannot go 
beyond the limits of the Susiness specially named; but 
within such limits it may act freely, in whole or in 
part, or not at all, as it may deem expedient.—IN RE 
GOVERNOR’S PROCLAMATION, Colo., 35 Pac. Rep. 530. 

80. MARRIAGE AND DIVORCE—Presumption.— Where 
the records of the counties in whicha man and wife 
have lived show no divorce, there is no presumption 
of a divorcein favor of the woman because she mar- 
ries another, though the first husband also marries 
another, with whom, however, it is not shown that he 
lived.—BARNES V. BARNES, Iowa, 57 N. W. Rep. 851. 


81. MARRIED WOMAN— Surety for Husband.—Money 
advanced to a married woman and her husband, with 
which they purchase land as tenants by the entireties, 
inures to her benefit, and she cannot repudiate lia- 
bility on the note and mortgage on such land, executed 
by her and her husband to secure repayment, on 
the ground that she was merely a surety forthe hus- 
band.—MCcCoy V. BARNES, Ind., 36 N. E. Rep. 134. 

82. MASTER AND SERVANT—Assumption of Risk.—An 
employee does not assume the risk of injury froma 
defect inthe machinery which is known to him, un- 
less the danger arising from the defect is also known 
or reasonably apprehended by him.—LEE v. SOUTH- 
ERN Pac. R. Co., Cal., 35 Pac. Rep. 572. 

83. MASTER AND SERVANT — Dangerous Premises — 
Negligence. — In an action bya servant against his 
master for injuries caused by the absence of a nut 
which held certain machinery in place, evidence that 
the nut had been missing for two weeks is sufficient to 
charge the master with notice of the defect, — Mon- 
MOUTH MIN. & MANUF’G CO. V. ERLING, IIll., 36 N. E. 
Rep. 117. 

84. MECHANIC’S LIEN—Notice.—A notice of mechanic’s 
lien, and complaint in an action to foreclose the same, 
are not insufficient because several parcels of land are 
named in the notice, and the county is not stated 
therein, where the description shows that it is one 
body of land on which the buildings are located, and 
the county is stated in the complaint. — COBURN Vv. 
STEPHENS, Ind., 36 N. E. Rep. 132. 

85. MINES AND MINING—Agreement to Purchase.—A 
contract giving an option to purchase a mine, wherein 
the vendors covenant to sink a shaft of at least 100 
feet, imposes on them the absolute duty of sinking the 
shaft to the agreed depth, though they find no evidence 
that the mine contains enough valuable ore to justify 
them in purchasing it.—DAVIS Vv. EAMES, Cal., 35 Pac. 
Rep. 566. ’ 

&. MORTGAGES — Sureties. — The fact that a second 
mortgagee, to induce the first mortgagee to waive the 
priority of his mortgage as against a third mortgage, 
becomes surety for the debt secured by the first mort- 
gage, gives subsequent creditors of the mortgagor no 
right to demand that the first mortgagee shall first 
endeavor to collect his demand out of such surety.— 
MOSES V. HOME BLDG. & LOAN A8s’N, Ala., 14 South. 
Rep. 412. 

87. MUNICIPAL CORPORATIONS—Improvement of City 
Park — Negligence. — Where a city having power to 
impreve parks, and to regulate the use thereof, is 
merely licensed by the owner of land to occupy itasa 
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park, itis not liable toa person injured by the negli- 
gence of its officers while engaged in improving such 
park.—RUSSELL Vv. CITY OF TacoMa, Wash., 35 Pac. 
Rep. 605. 

88. MUNICIPAL CORPORATION — License Ordinance.— 
An ordinance which stated that its object was to pro- 
vide for licensing and taxing ‘‘all public exhibitions 
for gain” declared that a certain license fee should be 
paid by circuses, menageries, caravans, variety and 
minstrel shows, athietic, ball, or similar games of 
sport, ‘‘and all other exhibitions, performances, and 
entertainments not here enumerated,’ given in an 
inclosure: Held, that the ordinance included horse 
races given in a fenced enclosure, to which spectators 
were adwitted for pay.—WEBBER V. CITY OF CHICAGO, 
Ill., 36 N. E. Rep. 70. 

89. NEGOTIABLE INSTRUMENTS—-Bona Fide Purchasers. 
—Plaintiff purchased timber land of B, giving a note 
and mortgage in part payment, B, in a separate instru 
ment, guarantying the quantity of timber on the land. 
B assigned the note and mortgage, as security, to P, 
who did not know of the guaranty. B afterwards 
caused the note and mortgage to be assigned to defend- 
ant, who paid P’s claim against B with knowledge of 
B’s guaranty: Held, that defendant succeeded to the 
bona fides of P only tothe amount paid by him to P.— 
ANDERSON V. NORTHERN NAT. BANK OF BIG RAPIDS, 
Mich., 57 N. W. Rep. 308. 

90. NEGOTIABLE NOTES — Power of Partner.—Where 
two persons buy a machine, giving a note therefor in 
their individual names, their partnership transactions 
being confined merely to running the machine, one of 
them cannot, after the purchase, take a warranty from 
the seller, differing from that given at the time of the 
purchase, and thereby bind the other. — AULTMAN & 
TAYLOR Co. Vv. SHELTON, Iowa, 57 N. W. Rep. 857. 


91. NEGOTIABLE INSTRUMENT — Usury — Conflict of 
Laws.—Though a note is usurious and void under the 
laws of the Stute where executed and delivered, it will 
be upheld by Iowa courts, where the stipulated inter- 
est does not exceed the rate fixed by the Iowa laws, 
and the parties intended that the contract shoula be 
governed by such laws, the maker residing and the 
note being payable in Ilowa.—BIGELOW V. BURNHAM, 
Iowa, 57 N. W. Rep. 865. 

92. NUISANCE.—An area in front of a dwelling house 
on a public street, without fence or gate to prevent 
one falling therein, is a nuisance.—CONDON V. SPRIGG, 
Md., 28 Atl. Rep. 395. 

93. NUISANCE—Injunction.— Where an injunction does 
not order the closing upof defendant’s business, but 
restrains him simply from carrying itonin a manner 
resulting in an alleged continuing nuisance to the 
health and comfort of plaintiff and his family, it should 
not be set aside on bond, as the effect of the dissolu 
tion is to authorize and permit the defendant to con- 
tinue to do the act complained of, and restrained dur 
ing the pendency ofthe suit.—STaTE V. KING, La., 14 
South. Rep. 423. 2 

94. NUISANCES—Prescriptive Right.—The rule that a 
right to maintain a nuisance cannot be acquired by 
prescription applies only to public, and not to private, 
nuisances.—DREW V. HICKS, Cal., 35 Pac. Rep. 563. 


95. PARTITION — Equity Jurisdiction.—Rev. St. 1892, 
ch. 106, §1, which declares that when land is held by 
several persons jointly, “whether any or all of the 
claimants are minurs or of full age, any one or more of 
the persons interested therein may compel a partition 
thereof,” does not compel a court of equity to decree, 
partition upon suit of minors, where such decree is not 
for their interest.—AM&S V. AMES, IIl., 36N. E. Rep. 
110. : 

96. PENSIONS—Exemptions.—Acts 20th Gen. Assem. 
ch. 23, §1, exempting pension money loaned or in- 
vested from execution or attachment, and section 2, 
exempting the proceeds and accumulatiuns when in- 
vested in a homestead, do not exempt crops grown 
upon land purchased with pension money, where it is 





not shown that the land is a homestead.—HAEFER V. 
MULLISON, Iowa, 57 N. W. Kep. 893. 

97. PLEADING—Action on Note.—A complaint alleging 
that, after plaintiffs became the owners of the note in 
suit, defendant admitted to them that it was due, and 
ugreed that in consideration of an extension of time 
for thirty days he would pay it, and that he failed to 
do 80, shows a waiver by defendant of the performance 
of a condition precedent in the note. — JOHNSON Y. 
BUCKLEN, Ind., 36 N. E. Rep. 176. 

98. PLEDGE—Waiver — Attachment.—The levy of an 
attachment by a pledgee upon property inthe hands 
of its pledge holder, and its consent to the levy of a 
similar attachment by another creditor of the pledgor, 
is not a waiver of the pledge, or of the pledge holder’s 
right of possession, as against purchasers having 
notice thereof, when such attachment is made on the 
ground of defendant’s non-residence, and for the pur- 
pose of preventing the pledgor from fraudulently 
placing the property in the possession of his wife under 
a bill of sale-—MARSHALL Vv. OTTo, U, 8. C.C. (Nev.), 
59 Fed. Rep. 249. 

99. PROHIBITION — Petition.—Prohibition to proceed 
with acase cannot issue on a petition which fails to 
show what, if any, action the lower court contem- 
plates, or that petitioner would be injured thereby, or 
that he has not consented to the jurisdiction, or that 
he has objected to itin the lower court. — HARRIS Vv. 
BROOKER, Wash., 35 Pac. Rep. 599. 

100. PUBLIC LANDS—Adverse Claims.—A court of law 
or equity will not interfere to determine the question 
of title to public lands untilthe adverse claims have 
been finally determined by the land department. — 
HERBIEN V. WARREN, Okla., 35 Pac. Rep. 575. 

101. RAILROAD COLLISION—Contributory Negligence. 
—Though the rules of a railroad company provide that 
a train run by special order shall not leave a station 
unless both conductor and engineer have a copy of the 
order, and that the order must always be shown to the 
fireman, a fireman on a work train which is so run is 
not guilty of contributory negligence because, though 
he knows that a passenger train, which is due, has not 
passed, he fails to object when the conductor orders 
the train to move out on the main track, where a col 
lision with the passenger train occurs, in which the 
fireman is killed.—Hass Vv. CHICAGO, M. & St. P. Ry. 
Co., Iowa, 57N. W. Rep. 804. 

102. RAILROAD COMPANIES —Crossings—Contributory 
Negligence.—It is a question for the jury whether it is 
contributory negligence for a person driving a gentle 
horse to follow other vehicles across a track behind a 
standing train, which obstruct all but about 1é feet of 
the crossing, when invited to do so by the company’s 
flagman.—CHicaGo & N. W. Ry. Co. v. PRESCOTT, U. 
8. C. C. of App., 59 Fed. Rep. 237. 

103. RAILROAD COMPANIES—Fires—Damages.— Where 
the injury charged is the destruction of growing trees 
and bushes on plaintiff's land, the measure of dam. 
ages is the difference between the value of the land 
before and after the fire, and evidence as to such dif- 
ference is admissible under the pleadings, since the 
destruction of trees and bushes constitutes an injury 
to the freehold.—LOUISVILLE, E. & ST. L. CONSOL. R. 
Co. V. SPENCER, Ill., 36 N. E. Rep. 91. 

104. RAILROAD COMPANIES—Negligence.—Code, § 1289, 
making a railroad company liable for damages from 
fire, does not give the public such an interest in the 
company’s exercise of care with respect to buildings 
which it hus permitted a person to erect on its right 
of way grounds asto render void; as against public 
policy, a contract exempting the company from liabil 
ity for damages by fire negligently communicated to 
the buildings by the company’s engines.—GRISWOLDY. 
ILLINOIS CENT. R. CO., lowa, 57 N. W. Rep. 848. 

105. RAILROAD COMPANY — Obstruction of Street.—An 
abutting owner, suing a railroad for damages for mis 
using a street so as to obstruct it, unless he show 
special injury, not shared in by the general public, 
from the obstruction of other parts of said street, can 
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only recover for the obstruction of so much 
as is directly in front of hisown premises.—UNION Pac. 
Ry. Co. v. FOLEY, Colo., 35 Pac. Rep. 542. 

106. RAILROAD COMPANY—Right of Way.—Failure of a 
railroad company to builda ditch along its right of 
Way, as it had covenanted inthe deed therefor, ren 
ders it liabletothe grantor only for the actual dam- 
ages resulting; anda report of appraisers appointed 
ata meeting of the various landowners interested in 
the ditch is not admissible as to the amount of such 
damages in the absence of any consent by the railroad 
company totheir appointment and acting as such.— 
MOORMAN V. SEATTLE & M. Ry. Co., Wash., 35 Pac. 
Rep. 596. 

107. REMOVAL OF CAUSES—Local Prejudice.—A re- 
moval should not be granted, under the act of 1887 §8, 
upon an ex parte affidavit, merely alleging the existence 
of local prejudice, without stating any facts tending to 
show it.—P. SCHWENK & CO. V. STRANG, U. 8. C. C. of 
App., 59 Fed. Rep. 209. 

108. SALE OF GOOD WILL,.—A contract by the seller of 
a business not to engage ina similar business for a 
limited time, and within a limited territory, with any 
share inthe profits, or interest in the property, or 
with accounting or division of either property or pro- 
fits, for his benefit, or for compensation regulated on 
the basis of profits or value of property or stock, is not 
violated by the seiler’s working for a salary in a sim- 
ilar business conducted by another.—HALEY GROCERY 
Co. v. HALEY, Wash., 35 Pac. Rep. 595. 

109. SENTENCE—Penitentiary—Good Behavior Allow- 
ance.—How. St. § 9604, entitling a convict to a certain 
deduction foreach year of his sentence for good con- 
duct, conferred a vested right on persons sentenced 
while it was in force; and their terms are not uffected 
by the lessening of said deduction, and its larger 
abridgment, in second sentences, under the act of 
1893.—IN RE CANFIELD, Mich., 57 N. W. Rep. 807. 

110. SUNDAY—Usual Avocation.—Rev. St. 1881, § 2000, 
forbidding any person over 14 years old to engage in 
his usual ‘‘avocation” on Sunday, means usual “voca- 
tion.”—RoSs V. STATE, Ind., 36 N. E. Rep. 167. 


111. TAXATION — Firm Property. — Under Code, § 865, 
which provides that taxes on land are ‘‘a perpetual 
lien thereon against all persons except the United 
States and this State,” and that taxes on personal 
property ‘‘shall be a lien upon any real property 
owned by” the person taxed, the lien of taxes assessed 
on personal property is subject to prior mortgage liens 
on the land of the taxpayer.—BIBBINS V. CLARK, Iowa, 
57 N. W. Rep. 884. 

112. TAXATION — Payment — Evidence. — Where the 
collector’s book for the town in which certain land is 
located, found in the custody of the proper officers, 
shows that taxes on said land have been duly collected 
by the town collector, the book is evidence af the pay- 
ment of such taxes, although the collector failed to 
make areturn in the book. — TaYLorR v. LAWRENCE, 
Ill., 36 N. E. Rep. 74. 

113. TELEGRAPH COMPANIES — Disclosing Contents of 
Message.—The statutory penalty imposed by Rev. St. 
1894, § 5513, for violation of section 5511, requiring that 
the company shall,on the usual terms, transmit any 
messages received with impartiality and without dis- 
crimination, cannot be recovered for a willful disclos 
ure of the contents of a telegram by employees. — 
WESTERN UNION TEL. CO. V. BIERHAUS, Ind., 36 N. W. 
Rep. 161. 

114. TRACT—Sale—Resulting Trust.—W here complain- 
ants seek to prove that land was purchased with trust 
funds belonging to them; that it was sold by the court, 
with knowledge of this fact, to pay the trustee’s in- 
dividual debts, and that purchasers at said sale had 
constructive information of said trust,—their claim is 
one of which a court of equity alone has jurisdiction. 
—MOORMAN V. ARTHOR, Va., 188. E. Rep. 869. 

115. TkESPAsSsS—Independent Contractors.—Where a 
railroad company yields possession of its premises to 





a company which contracts to build a rallroad there- 
on, and the latter company lets the contract to a third 
party, the first company is not liable for trespasses 
committed by the last contractor on adjacent lands, 
and it is immaterial that the work is to be done sub- 
ject to the approval of the first company’s engineer.— 
ALABAMA MIDLAND Ry. CO. Vv. MARTIN, Ala., 14 South. 
Rep. 401. 


116. TRIAL—Verdict.—A motion for a venire de novo is 
a proper mode of directing: attention to a defective 
verdict.—DAVISs V. SHUOH, Ind., 36N. E. Rep. 122. 


117. TROVER—Title.—Where a quitclaim deed exe- 
cuted in fulfillment of a contract of purchase by the 
grantee from the@rantor recites that the contract has 
been assigned by the grantee, and not formally reas- 
signed to him, and that the deed does not pretend to 
convey any title, as against an assignee of said con- 
tract, the grantee cannot maintain trover against 
a person for cutting timber on the land without an ex- 
planation of the recital, as prima facie; u \der the deed, 
the title passed to another.—SMITH V. RYERSON, Mich., 
57 N. W. Rep. 816. 


118. Trust — Resulting Trust. — Where property is 
purchased by a husband with the proceeds of the sale 
of crops raised and stock fed on land in part belong- 
ing to his wife, there having been no agreement or ex- 
pectation that the husband should render compensa- 
tion for the use of the land, there is no resulting trust 
in favor of the wife in the property purchased. — 
JONES V. STORMS, Iowa, 57 N.. W. Rep. 892. 


119. VENDOR AND PURCHASER—Bona Fide Purchaser. 
—Notice of an option for the purchase of a homestead 
claim before final entry does not bind a subsequent 
purchaser of such homestead claim after final entery, 
saidoption being void. Rev. St. U. S. §§ 2262, 2263. — 
EVERETT V. TopD, Colo., 35 Pac, Rep. 544. 


120. VENDOR AND VENDEE— Bona Fide Purchaser.— 
When a husband is placed in charge of a farm by the 
owner, the wife’s possession of the personalty there- 
on does not clothe her with such apparent title that a 
purchaser from her without notice takes a good title. 
—HOPPER V. CALLAHAN, Md., 28 Atl. Rep. 385. 

121. WATERS—Riparian Rights—Underground Flow.— 
Where the waters of a stream gradually disappear and 
percolate through the sand, within the limits not at 
all defined, except by the valley in which the stream 
is located, over an wnpervious substratum, thus finding 
their way to a lake, a riparian owner on an outlet to 
the lake has no right to have such underground fiow 
protected.—MEYER V. TACOMA LIGHT & WATER CO., 
Wash., 35 Pac. Rep, 601. 

122. WaTERS—Surface Water—Overfiow from River.— 
The owner of a railroad right of way may protect it by 
embankwents from surface water, which would other- 
wise flow onit from adjoining lands.—JEAN V. PENN- 
SYLVANIA CO., Ind., 36 N. E. Rep. 159. 

123. WILLS—Construction—Nature of Estate.—Testa- 
trix wilied an undivided one-half of her farm to her 
daughter during her natural life, “and after her de- 
cease said estate isto go to herlawful heirs: Held, 
that the daughter took an estate in fee.—PERKINS V. 
MCCONNELL, Ind., 36 N. E. Rep. 121. 

124. W1TNESS—Competency of Child.—Under Rev. St. 
1881, § 497, providing that a child less than 10 years old 
is not a competent witness unless he understands the 
nature and obligation of an oath, aruling that sucha 
child is not a competent witness will not be disturbed 
on appeal unless the trial court manifestly abused its 

*discretion.—TAYLOR V. MCGRATH, Ind., 36 N. E. Rep. 
163. 

125. WRONGFUL ATTACPFMENT— Damages.—Only nom- 
inal damages can be recovered fora wrongful attach- 
ment, where the property is not sold, but is merely 
taken from mortgagees, who, by reason of their mort- 
gages, have possession, and are, by sale, subjecting it 
to their claims.—SCHWARTZ V. Davis, Iowa, 57 N. W. 
Rep. 849. 
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